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PRINCIPAL MATTERS. 


ACTION. 


1. The plaintiff may join an action to annul a contract or transfer of: 
‘property made by his debtor to another person, to cover it from creditors, 
to the principal demand against such debtor. 
Lambeth & Thompson vs. M‘Murray et al., 466 
. a 2. Where two of the original plaintiffs in a joint uction, die after judgment 
"and a rule is taken by the other seven on the surety in the bail bond, to show 
cause why he should not pay their share of the judgment : held, that the judg- 
‘ment severed their joint interest, and that each has a right to recover his 
wirile share from the surety Opothlarholer et al. vs. Gardiner, 512 
4:3. In a possessory action, the plaintiff must show his possession by defi- 
nite objects, aud that he has been disturbed. Where the locus in quo is 
" mpcertain, so that it is impossible to determine whether the defendant’s 
E possession extends, or not, over any part of the tract claimed by the plaintiff, 
| he cannot recover. esi nghen ... Morgan vs. Driggs et al., 451 
"4, In a possessory ‘Gallen. in ert to ellie the case within the doctrine 
Tecognized in the decision of Ellis vs. Prevost, 13 Louisiana Reports, 230, 
4 ‘the plaintiff must show, not only acts of limited and restricted possession, 
' but also to indicate by legal evidence, the extent and full limits of the 
property of which he claims the possession. M'Donough vs. Childress et al., 556 
5. Where the plaintiff, in a possessory action fails to show that he 
qpossessed actually to a certein extent and limits, the tract of land he 


Claims, he canmot recOver.........cccecsccccccceesenes sed-sccvceescvepedse eects sede « %&.- 


6. It isinsufficient for one who alleges his possession to extend to a large 
tract of land, with well defined limits and boundaries, to prove only acts of 
possession to a small part or fraction of it........ 0 vecsees enteseecentesesstiseias 10. 
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AFFIDAVIT. 
PAGE 


1. An affidavit, in which one of the members swears, that “ the defendant ~ 
is really indebted to the firm,” in the sum claimed, is sufficient to support 
ies BONN 2.2 nos a ccc ceses:saceccee cvecss Parmele & Baker vs. Johnston, 429 
2. Where the facts are fully stated in the petition, and the appellant AE 
swears “that the matters of fact set forth in the petition are true and oe Pe 
correct,” it is sufficient to sustain an injunction ; for if the facts sworn to are 
vag the oath would subject the party to the penalties of perjury. 
Exchange ond Banking Company vs. Walden, 431 a hin's 














































AMENDMENT. 


1. An amendment in a supplemental petition, which changes the original 
demand from a personal action against the endorsers of a note, to a real 
action against one of them, to make the property liable for which the — 
the note was given, is inadmissible, as changing the substance or nature of 
ET SE scsptnetesvecsveecepenngoonsnenepcegeness Petitpain vs. Frey et al., 195 

# = 2. One of the tests for ascertaining whether the substance of 2 demand 
be changed by amending the pleadings, is to see if the matters set forth in 
the two demands could have been cumulated in one action or petition...... ab. 





3. Two inconsistent demands, exclusive of each other, cannot be cumula- “a 
ted in the same suit: 80, the defendant cannot be sued as endorser, and as 
the illegal possessor of the property for which the note was given, claimed 
under the vendor’s privilege................sses00 semnepeoesinne oe pecs apvepeesoetos oo Be 





APPEAL. 
1, Where third persons, not parties to the original suit, claim the right to a 
appeal, and their capacity to appear or interest in the matter before the 
court is denied, the case will be remanded tv try this issue. 
Desormes’ Heirs vs. Desormes’ Curator, 15 


2. Judgment affirmed, as for a frivolous appeal. 
Kirkman vs, Walton et al. 17 
3. No defence being made in either court, judgment is affirmed on appeal 
OW I GONE, co.cc cece ccc ceceseccpecesens cocegeoeere socvecees Hasson vs. Spearing, 18 
4. Appeal taken for delay and judgment affirmed with the maximum of 
Becca stcsccapeccce Sécancnepetnc voces opeocnee sobansione Noelle et al. vs. Soloman, 19 
5. The plaintiff made proof of demand and notice, and had judgment 
against the endorser, which is affirmed as a frivolous appeal. 
Bacon vs. Hyie, 20 





6. Judgment affirmed with maximum of damages, the appeal being 
petinvnccccccne sbbee coe seceeeeMllain v8 Cuvillier et al., 
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PAGE 
7. Appeals both for delay, and judgment affirmed with the maximum of 

damages........ bd sietsbedninnns sch bhapensonsnonsdye MMaster vs. Kenner, (2 cases) 
8. Delay case and frivolous appeal, judgment affirmed with the maximum 

Of damages. o+.....cccsecessees ipiioat Salicciiccutpienans oeansns Bowman vs. Lambert, 25 
9. Appeal frivolous and judgment affirmed with the maximum of 


‘ 


_ damages, as a delay case... ........ eos e- Lewis & Snelling vs, Rodriguez et al., 27 


10. Judgment affirmed as for a frivolous appeal, with maximum of 
damages...............0. er jenecapaibieieainiiie easeuesenchnede Hubbell vs, Scates, 31 
11. Appeal frivolous and judgment affirmed with maximum of damages. 
Northern Bank of Kentucky vs. Edwards et al., 32 
12. Appeal for delay, and judgment affirmed with five per cent. damages. 
_ Hubbell vs, Locke et al., 37 
13. Where one of the appellants dies after the appeal is taken, and the 
other does not file the record on the return day, or within the legal delay ; 
and in the mean time the appellee obtains the clerk’s certificate, the court 
will forbear to dismiss the appeal, under the act of the 20th March, 1839, or 
to impute the fault to the appellant. ............ Winchester vs. Ory’s Syndies, Ot 
14. Where the appeal is devolutive only, and no amicable demand proved, 
damages will not be given as for a frivolous appeal... Tiernan et al. vs. Noe, 119 
15. Where the appellee resides in any of the parishes of this state, 
service of citation must be made personall,, or at his domicil; otherwise 
the apeal will be dismissed............ acshbuqhevspvecssobaets Shirley vs. Fabrique, 140 
16. Appeal dismissed for want of a statement of facts, bill of exceptions, 
&c., to enable the court to examine the case on the merits. 
Bogereau vs. Armstrong, 144 
17. No appeal lies from proceedings had on a writ of habeas corpus, in a 
criminal case, or for detention in disobedience to police regulations, and the * 
Vike Case6..... 2.2. cesseccecsseessssseeeeeee State v8. Judge of Commercial Court, 192 
18. Where the certificate of the clerk states, that the record contains all 
the evidence, except the plan of the locus in quo, the appeal will be dis- 
missed, when there is no bill of exceptions or assignment of error. 
Ogilvie vs. Faure, 191 
19. Appellees not cited, and the record not containing all the evidence, 


—_ 


the appeal was dismissed.................+e+e0s0 Delery et ux vs. Savenat et al., 214 
20. A frivolous appeal and judgment affirmed, with ten per cent. 
SEs icvecsyessees goccend cadanous ececcesocososcotmaaenetel M‘Kean vs. Chase, 217 


21. Appeal frivolous and damages given as a delay case. 
Peschier vs. Huie, 222 
22. The party wishing to appeal and have the judgment of the inferior 
court revised, must see that the evidence is taken down in writing, or a 
statement of facts made out, otherwise the judgment will be affirmed, with 
BRNO, 2560166 COTA ioe svceccosesesseses ose Johnson et al. vs. Spearing, 232 
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PAGE 
23. Appeal taken for delay, and judgment affirmed with the maximum — 


of damages........... 6... du dddssddscsosecsdeceseic’ Florance vs. Vaurigaud et al.; 255 
24, Frivolous appeal, and judgment affirmed with the maximum of ~ 
Rane Peper een Bredaces on dese cbsere’ Ashhurst et al. vs. Adams et al., 288 


25. Where the appellee has the judgment corrected in part, it maybe _ 
affirmed, with costs, as for such parts as are not altered. 
Parkhill vs.Caldwell, 352 
26. The appellee cannot have damages as for a frivolous appeal,when _ 
he has the judgment corrected, even in part, by himself................++sesseee OD. 


27. All the intervening parties to a suit having an interest in the judg- 
ment, must be made parties to the appeal or it will be dismissed. 
Kellog et al. vs, Clarke, 362 


28. Appeal dismissed, because there was neither statement of facts 
bills of exception or assignment of errors, to enable the court to try the 
CASS ON ite MeTIES,........00.0crsccereccccecsceres Blither vs. Howell and Johnson, 368 


_ 29, The inferior court has no longer any power over an appeal, after it 
~ has been once granted. The Supreme Court alone has jurisdiction over 
the case, when an appeal is once taken................Alling el al. vs. Beamis, 385 
30. In this case, the points relied on in the defence are untenable, and 
the appeal frivolous. Judgment affirmed with five per cent damages, and 
bearing five per cent interest................sescsees Lanusse'vs. Frederick et al., 418 
31. Where the appeal is brought up without the evidence having been 
reduced to writing, and no error is assigned, it will be considered asa delay 
case, and the judgment affirmed with the maximum of damages. 
Trier vs. Holmes, 435 
32. Appeal for delay, and judgment affirmed without damages, as none 


were asked........... ches cobrrteTUASs cond bc awsceesesecsexensgs es’ Hall vs. Gaiennié, 439 
33. Appeal for delay and judgment affirmed with the maximum of 
GOMER ice 209000 c0cc0e rcccoqcesen esas .coeceesscces Gibson & Co. vs. Andler et al., 440 


34, Judgment drawing five per cent. interest affirmed, with five per cent. 
damages as for a frivolous appeal.............. Wilds & Co. vs. Barrett & Co., 445 

35. Damages will not be allowed as for a frivolous appeal, when it 

appears there has been no amicable demand, and the want of it is specially 
plondled.....cccccccsoseoe sovcs'cesossccncoecnsces Bennet vs. Crocker et al., f. p. ¢., 441 

36. Judgment affirmed with ten per cent. damages, as for a frivolous 
APPeal.....ceceeeeesseseerererereresrereeseessees Gibson & Co. vs. J. and J. Bellow, 442 

37. Appeal dismissed, for want of all the evidence to try the case on its 
Pee Fes EG dS UI sede ovtendscvcescoes Kirkman et al. vs. Pollit & Thorn, 442 . 

38. Appeal for delay, and judgment affirmed with the maximum of 
Neh Ve yi sUWeidbndan sedpecdendscsPIOUTART. VOUT Parkhill vs. Locke et al., 443 




















































PRINCIPAL MATTERS. 


PAGE 


* 39. Frivolous appeal, and judgment affirmed with the maximum of « 
RGD ii. ivcitn yavants Jo ccnss qo nvereeiah ccc cecencececnccsercecceens Nelson ve. Clayton, 444 
40. There is no appeal from a judgment by consent...... Brand vs. Jones 449 


41. An appeal lies from an order or judgment, authorizing the plaintiff 
to bond goods or property of the defendant, which has been sequestered 
Comstock et al. vs. Paie, 481 
42. The court will not dismiss an appeal for an imperfection of the 
record ; but continue the cause for a reasonable time, to have the record 
ENT acccatsosncoceconanecostovanss: cvvesscecdsos pinned Childress vs. Allin et al., 500 
43. An appeal lies from an order or judgment on a rule discharging a 
debtor from arrest and imprisonment, under an act abolishing imprisonment 
for debt............... ........ State of Louisiana vs. Judge of the Parish Court, 531 


ASSIGNMENT OF DEBTS. 


1, The assignment of part of a debt, will be enforced in the Courts of 
Chancery, and by the courts of this state, when the obligation resulting 
from the assignment of a part of the debt. may be implied from the custom 
of trade, or course of business between the parties. 

Jackson vs. Tiernan et al., 485 


ATTACHMENT. 
1. Where it is shown, that the proceeds of certain cotton has been 
passed to the credit of the intervenors on the books of the defendants, 
the cotton will be liable to the attaching creditors of the latter. 
Carman et al. vs. Anderson et al.: A. & J., Intervenors, 135 
2. Where the plaintiff’s debtor placed drafts in the hands of an agent 
for collection, with orders to collect and remit the proceeds to the plaintiff, 
and, in the mean time, another creditor attaches these funds in the hands 
of the agent: Held, that the attachment is good, and that the funds are 
liable to be attached by any creditor until placed beyond the reach of 
creditors by remittance...,...............0++++.+» Wilson & Co. vs. Lizardi et al., 255 
3. Where a stock of goods are shown to have been purchased on the 
credit of a third party, under false and fraudulent pretences of the defend- 
ant, and the former takes them into his possession with the view to sell 
them and take up his drafts and acceptances given for the price, he will 
hold them agaist an attaching creditor of the defendant. 
St. John et al. vs. Sanderson : Cochran, Intervenor, 346 
4. The first attaching creditor will be allowed the full amount of his 
judgment, in preference to others who attach after him. 
; Hepp vs. Glover et al., 461 
5. An attaching creditor does not acquire greater rights to the property 
attached, than the defendant himself possesses,,......... monetentese cocceshaniial . od. 
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6. When the owner has lost all power over his property, or has not yet 
acquired such power as to permit him to dispose of it to the prejudice of... 
others, creditors cannot attach......... ......006 ess. tdepp v8. Glover et al., 461° 

7. So, seizing and attaching creditors cannot defeat the claim of the 
vendor, and deprive him of his right of stoppage in transitu............ veces OR 

8. An attachment can only have effect for the amount of the judgment si 
obtained against the defendant, in which it issued..,..,...........cceseecesseres 

9. Attaching creditors should be paid in the order of dates of their 
attachments, and not pro rald............ 


ATTORNEY OF ABSENT HEIRS. 


~1. The attorney of absent heirs cannot institute a suit against the testa- 
mentary executor and legatees, to annul the will of the testator. His 
functions are essentially conservatory. 

Mizx’s Absent Heirs vs. Mix’s Executor and Legatees, 

2. The attorney of absent heirs may, and perhaps generally does, repre- 
sent the legatees named in the will, when any of them are absent; hence, 
the absurdity of his suing to annul the will, and, with it, their legacies..... 

3. The attorney of absent heirs cannot interfere with the person or 
share of an estate coming to a minor heir, while he is under the direction 
and care of a tutor...............Percy, tutor &e. vs, Provan’s Executor et al., 

4. It is not necessary, in all cases, to appoint an attorney of absent heirs, 
and,a curator to the vacant estate, contradictorily with whom the heir 
must’claim the estate; and when it is shown the deceased had no forced 
heirs, the nearest collateral relation, as a brother, applying, will be entitled 
to the succession................0s.000s Addison vs. New-Orleans Savings Bank, 528 

5. The absence of heirs will not be presumed in all cases of an intestate 
succession, and less so in a case where the contrary is showN...........00..000 1. 


ATTORNEY AT LAW. 
1. An attorney at law cannot be required to disclose communications 
of a deceased client relative to dispositions in his will. There is no dis- 
tinction between the case where a party continues to be the client of the 


attorney, and where he is dead. 
Hart vs. Thompson’s Executor and Legatees, 


3. The court should not receive evidence of the value of professional 
services, as an attorney at law, but pass on them as an expert; the services 
being rendered under the eye of the court. 

Baldwin’s Executor vs. Carleton, 394 

3. The authority of an agent of the plaintiffs, and of the attorneys in 
prosecuting the original suit, is put to rest by the judgment, and cannot 
be questioned in a proceeding against the bail. 

Opothlarholer et al. vs. Gardiner, 512 
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4. When it appears that the defendant is a non-resident, but has an 

attorney of record, service on the attorney of notice of judgment, is 
BUMICIONE......60....0eeeseeceeeeees Guten cineenieen Opothlarholer et al., vs. Gardiner. 512 
5. It is not necessary for the sheriff to call on the attorney, when. the 
defendant is absent, to point out property ; and the return of “no property 
- gfter demand of the plaintiff’s attorney,” was sufficient to authorize a 
capias ad satisfaciendum to issUe.,........0.scersereereeesesersseecsecessecesenseese  ODs 













AUDITORS. 


.1, Where an auditor has been appointed, when he commences his pro- 
ceedings, the first act is to take the oath, which must be in writing at the j 
foot of the order of court, and annexed to his report. Ls 

Locke & Co. vs. Dakin & Dakin, 423 4 

2. In all cases, whether the auditors have been specially requested or not, 
by the party, they must be sworn, and must give notice to the adverse party. ib. 

3. The circumstance, that an auditor made his report without taking 
the oath, but swore to it before homologation, is insufficient to cure the 
defect. Had the auditor taken his oath at any time before completing his 
business, it would be sufficient...................+ Sisceienivteiand qrocieapivniieiie dank: Hae 

































BAIL. 


1. The fact that the ca. sa. was returned two days befvre the return day, is 
not material in a proceeding against the bail, when the rule on him to pay 
the judgment was not taken until the return day, and full notice given 
SUE TUNE WO Dec cc ccs skacovecnseoccestenscnsh Opothlarholer et al. vs. Gardiner, 513. 
2. When the principal debtor was surrendered to the sheriff on - the 
twenty-third, and final judgment against the bail bears date the 18th of 
January, five days previous, the surrender comes too late to operate a 
release of the bail............sss00++0se00e0 we soph capswoddenp pitted siesnpicncionepale. a 


BILLS AND NOTES. 


1. A protest signed by the notary in the presence of two witnesses, is 

‘sufficient, and is properly admitted in evidence, 
Bank of Louisiana vs. Watson, 38 . 

2. Notices of protest, deposited in the principal post office where the 
defendant receives his letters and papers, although there is another in the 
same parish nearer to him, is sufficient,..............60s.seeses secsseesscecseseeses ib. 

3.. The statute of 1827 in relation to protests and notices, introduced few, 
if any, rules derogatory to the commercial law. It only provides new 
modes of proof of demand, and notice to the parties to notes and bills of 
exchange, leaving their effect to be determined by the commercial law. 

Jones vs. Mansker, 51 





77 VOL. XV. 





610 INDEX OF THE 
PAGE 
4. The rules laid down in the Code of Practice in relation to the service 
of citations, have no application to the service of notices of protest of bills 
eink ck sesh cctiercaveper gineaye seitiiminitita Jones vs. Mansker et al., 61 
5. A notice of protest left at the defendant’s store with his clerk, or on 
his desk, or thrust under his door during business hours, is sufficient to bind 
him as endorser......:....... de cee ssbctsnecesise saecseee ocesdoc’ cctoccocsosescestucosibhel Aim 
6. Notice of protest “delivered at the store of the defendant,” without 
stating with whom, is sufficient to bind him as endorser. 
Bank of Louisiana vs. Mansker et al., 115 
7. Notice of protest “left at the office of the defendant, he not being 
in,” is sufficient to bind him as endorser......... Commercial Bank vs. Gove, 113 
8. Where an endorser at maturity of the note, writes on its back, “I herby 
waive the formality of protest, and hold myself equally bound,” he will not 
be entitled to any further notice of its dishonor.............Carmena vs. Miz, 165 
9. The holder of a note who endorses it in blank, gets it discounted and 
takes it up at maturity, is subrogated to the rights of the Bank against the 


WRONG cvcdic cnccccccececcescccccnccccesecetscceccecce cesces css AeaUden wa. Colla, Sims 4 


10. Payment toa Bank, like that to an individual, may be proved by 


11. The law is well settled, that a presentment for payment at the place 
where a note is made payable, must be made within the business hours, 
according to the usages of the place of payment..... Wallace et al. vs Gwin, 223 


12. So, where a note was made payable at the Mechanics’ & Traders’ 
Bank, but was deposited in the Canal Bank for collection, and not 
presented during banking hours, and no attempt to demand payment until 
after the usual banking hours: Held, that the endorser was thereby 
discharged...... eabsersienesnncooooronece cvreeveccesevsecess coeeeens enpnne eacéenieieiie iit . ib 


13. The plea of the general issue dispenses with proof of the signature 
of the maker, but not of the payee and first endorser. 
Florance vs. M‘Farlane, 231 


14, In an action against the maker of a note, payable at a particular 
place, it is necessary to show presentment and demand at the place of 
payment, to entitle the holder to recover. 


Hamer et al vs. Johnson; Arcueil et al., garnishees, 242 
15. The Supreme Court of the United States, (Wallace vs. M‘Connell, 13 
Peters, 136) held, that it is not necessary to allege and prove a demand of 
payment, in an action against the maker of a note or acceptor of a bill; 
but that it is matter of defence, if the defendant can show he was ready at 
the place of payment, and offered to pay, to be pleaded and proved on his 
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part. This court adheres to its former and contrary decision, in the case - 
of Mellen vs. Croghan, 3 Martin, N. S., 423........cccsecssserseesersesesssenneses De 
16. Where notes for the price of bank stock are uaeiiale and “the 
plaintiff’s agent endorses them, gets them discounted in bank, and at 
maturity takes them up for his principal, they return with a subrogation 
to all the privileges; and the original holder can recover and enforce his 
privilege on the stock, against the maker and his vendee. 
Saul vs. Nicolet’s Ex’r. 246 
17, When the plaintiff, by a special endorsement, parts with his interest 
to another, he must show title by a re-transfer. Mere possession of the 
pote is not sufficiont,...........cc.cceccccsescccceccccccees Hart et al., vs. Windle, 265 
18. Where the endorsee is merely the agent of the plaintiff, the latter 
may sue in his own name: but such fact cannot be presumed; it must be 
SE GR PROT R I. cece coovecvensen cee osthastemisustente coe ecqeusosessapnoetanin:. Mn 
19. So, in this case, it was alleged that the special endorsement of the 
plaintiff to G., was for the purpose of collection; but the fact was not 
proved, and the presumption resulting from possession, is insufficient....... ib. 
20. Where a draft or order is not in its form negotiable, but if it is 
accepted payable to the order of the payee, it thereby becomes negotiable. 
Crosby vs. Heartt, 304 
21. In negotiable instruments, the plea of error or mistake is not 
available against an endorsee..............+sssseessseee sees enbephennend eee ee 
22. The law is well settled, that notice of the non-payment or dishonor 
of a bill, given to the drawer by the acceptor, or any of the parties to it, is 
sufficient, and enures to the benefit of all the other parties. 
Union Bank vs. Grimshaw, 321 
23. Letters written on the day the bills become due, by the acceptor and 
addressed to the drawer, that they must go back protested, is sufficient 
Ne Oe IN oc ccvincesconvecse wovsescstne steer sesgneoied shine coccccccscccceccsscccs Oe 
24. So, if a note or bill is presented in the forenoon of the pre it 
becomes due, and payment is refused, notice given in the afternoon is 
BOO iii ssc. crsesiccecs Scosecesescosscses oceseces.cocs secccecshosesncnotioasce ccrscccccsese 8D 
25. Part payment, or a promise to pay a bill or note, furnish grounds to 
infer presentment and notice of the dishonor or non-payment..,............ 
26. So, where the defendant as drawer of bills, after being advised by 
letter from the acceptor of their dishonor, acknowledged the debt and 
promised to pay the holder of the bills, by instalments on short time, it 
must be viewed either as an admission that the notices were good, or a 
MRT eR.. AF Matte ces nn ser c0n ssccnesnbeoneses 2 cowpnepehbeoe eee 
27. Possession of a negotiable note endorsed in blank, will authorize the 
holder to recover on it, when his authority is not specially denied, or the 
contrary shown....... se cenerousgnserceseccetegocesesensens -Cotton vs. Union Bank, 369 
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28. Where the notary states that he “demanded payment of the wale aa 
at the Bank therein specified,” it is a sufficient legal demand. i 
Carlile vs. Holdship, 275 
29. The holder of a negotiable note endorsed in blank, who possesses 
it in good faith and gave for it a good consideration, cannot be affected by” 
any failure of consideration, between the parties to it and the original 
endorser or holder. Hagan vs. Culdwell et al., 380 — 
30. A draft drawn, payable at no particular time, may be considered at 
sight; and an acceptance payable four months after, is contrary to its tenor, 
and releases the drawer............. as eeuwecuanere Burthe vs. Donaldson et al., 382 
31. Where an undertaker of work drew a draft on the owner, stating 
“it was for plastering done on his building,” the acceptance was an admission 
that the drawer was entitled to a privilege under the code, which passed to 
the holder of the draft................s0essees Scuetececes cocesesesnssecnedbbessiih coseed 
32. Where a bank receives a bill of exchange for collection, and fails to 
demand payment of the acceptor or maker, and not using the ordinary 
diligence to secure the liability of the parties to it, they make it their own, 
and become liable to the owner for the amount. 
Armington’s Executor vs. Gas Bank, 414 
33. The maker of a note cannot object to the insufficiency of the protest, 
because, whether the note is protested or not, does not increase his 


IE siciaiss ccerenccees ininirapnerihmp ened mpsenbesna anppensen Cain vs. Morris, 494 


34. Protest is necessary to give interest, when none is stipulated; and 
is good to prove a demand, if specially denied............... ghevne ccntvaaiie - «tb. 

35. All the parties who are endorsers on a note or bill after the payee, 
must be governed in their liabilities by the lex mercatoria. 

Gasquet vs. Oakey, 537 © 

36. The law and responsibility is the same between endorsers, whether 
they received the note or bill successively from each other in the usual 
course of business, or are mere accommodation endorsers....... evestbins wet 

37. So, where the second endorser takes up a note after protest, he has 
his recourse against the first endorser, for the amount he has paid 

38. Notice of protest left at the domicil or dwelling-house of the 
endorser, is sufficient................e0es sewuaneses Coulon vs. Champlin, et al., 544 


39. The official character or signature of a notary, or other public officer 
in another state, need not be proved in regard to protests of foreign bills, 
This is an exception to the general rule, that all signatures and official 
capacities of public officers in another state, rhust be proved as other facts. 
This exception is made in aid of commerce Waldron et al. vs. Turpin, 552 
40. But in cases of promissory notes in another state, the protests do not 
make proof of demand of payment, and are not admissible in evidence, unless 
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the signature and official <— of the officer yee them, is attested and 

proved...... osbbisi Side obiveacsedtndés ..Waldron et al. vs. Turpin, 562 
41. By the ‘aaianiaa mie a notey'ts is not required to make a protest 

of a note or inland bill, as it is not considered an official act; and if a 

notary makes it and is living, the protest is not received as evidence itself 

of a demand, even if his signature and capacity are undisputed..,.......... %b- 









BROKERS. 


1. Brokers are not licensed in this state, and, as such, are unknown to 

Our law..........s.eee0es onssqGtonndipsrocsesnetes ‘sseeeVOlt and Co. vs. Papet et al., 306 
2. Brokers in this state buy and sell paper on their own account and that 

of others, and must be responsible as all other individuals,...,............. 
3. And where a broker failed to disclose his principal at the time of sale 

of a promissory note, or show who he was at the trial, he was considered 

as having sold the note on his own account, and held responsible for its 

GONUINENESS, ..,..,.....0seeenseresereeerensreeeeseeee covcceveceee © cscccessces cocesensees Oe 

































CLERKS. 


1. The article 782, of the Code of Practice, authorizes clerks to appoint 
deputies, who are to take an oath before the court in which they act; but 
when the clerk of the District Court is ex officio clerk of the Parish Court, 

ES . his deputy may swear in, in either court, and the law is satisfied. 

or Bank of Louisiana vs. Watson, 38 
ce 2. The deputy clerk is an officer known to the law, and the court will 
take notice of his acts, when signing himself as “deputy clerk,” without 
using the name of his principal..>.............0ceseee+ oes cecsecseceseess coscccccsets™” Oh 


COMMISSIONERS FOR OPENING STREETS. 


1. The act of 1832, for opening streets in New-Orleans, requires that the 
commissioners of estimate and assessment should be competent to serve as 
jurors in the District Court ; but a privilege of exemption from serving on 
Si the jury, does not render a person incompetent to serve as a commissioner. 

ay Heerman’s Heirs vs. Municipality No. Two, 597 
4 2. The assessment of commissioners, under the act of 1832, for opening 
and improving streets in New-Orleans, is of their peculiar province; and 
like the finding of a jury, or the report of experts, it should not be disturbed 
except for manifest error ............0cccceccsesecssseceses seecees eceeececscecccesces - 1%. 


COMPENSATION. 


1. A sum due the defendant by the husband, cannot be pleaded in 
compensation of the wife’s demand in her own right. 


Defau et ux. vs. Pelane, 273 
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CONTINUANCE. 

1. An affidavit for a continuance on account of the absence of a witness 
which does not state that his departure was unknown to the affiant, and 
that his testimony could not be had, is insufficient. ~ : 

Bank of Orleans, vs. Whittemore, 276 


CONTRACTS. 


1. Under the Roman Law, no resolutory condition was implied in the 
contract of sale. If the pactum commissarium was not expressly stipulated, 
the vendor had no right to take back his property if the price was not paid; 
with such a stipulation, if the price was not paid at the appointed time, 
BE MED WR ccc ecenccnccccese coccnsvnevecie Canal Bank et al. vs. Copeland, 75 
2. Under the Louisiana law, the effect of the resolutory clause implied 
in all synallagmatic contracts is not to render the contract void ipso facto, 
but only voidable, on the demand of the party complaining............ wuter vee ib. 
3. Where the purchaser of a plantation and slaves, under mortgage for 
bank stock. stipulates that the seller may reserve certain slaves, and he 
(buyer) will put in others, and assumes her obligations to the bank, he 
cannot claim a rescission of the sale on an exception to her right to proceed 
against the plantation and slaves for the price, or damages in a direct action, 
on the ground, that she (the seller) has not transferred the bank stock ; until 
he puts her in default, by showing a readiness and offer to perform, on his 
part, what by the contract he was first bound to do; or at least simulta- 
SE TNE Gl iekduds wuatiesesensubbtrecsvonnepemeneion Dawson vs. Duplantier, 289 
4. When no time is fixed by a contract, within which the mutual stipu- 
lations are to be performed, either party may claim an immediate per- 
formance, according to its terms, and in the mode pointed out by law for 
enforcing similar reciprocal engagements...............sssssesesesees agectgumeues ib. 








5. The same relief will be extended to an innocent party who has become 
responsible for the contracts of another, by accepting his drafts and giving 
him his credit, as to a surety, who even before payment, may demand to be 
indemnified by the principal debtor, when the latter is in a state of insol- 3 
GOT Fikicideisecscvncneysnece St. John et al. vs. Sanderson: Cochran, Intervenor, 346 J 

6. A contract or agreement which has never been perfected, and not 
having been adhered to and signed by all the contemplated parties, is not 
binding on those who have signed.............sess0ssecseees Faures vs. Coingon, 436 


CORPORATIONS. 

1. The banks retain the capacity to sue and stand in judgment, notwith- 
standing the euspension of specie payments by them for a longer period- 
than that allowed by their charters.............Union Bank vs. Macdonald, 25 

2. The third section of the act of the legislature, approved March 6, 1834, 
which authorizes the corporation of New-Orleans, to cause to be sold for 
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the account of whom it miay concern, any objects or property whatever 
which encumber the levee, streets, &c., and are suffered to remain in these 
places for a longer time than the ordinances permit, is unconstitutional, and 
the owner may recover the value of the objects thus sold, from the corpo- 
 yation........ nn bse cespeqcovaseccscoese ee csececccesecces 0 sseeedtOSt V8. Mayor et al., 

3. The corporation possesses the power to abate nuisances, and of re- 
moving incumbrances from the levee, streets, &c. at the expense of the 
PTOPTICtOL.......ceeerssscescercescessc recess csccscscsseseresseraesees eecees senses seenense 





4. The liability of corporations is the same as natural persons, for the 
acts and neglect of their agents, when acting within the scope of their 


a employment............ Ware, f. m. c. vs. Barataria and Lafourche Canal Co. 


COURTS. 


1. Suit was instituted for the whole amount of a policy of insurance, 
which the defendants had settled and paid, but the suit was instituted with 
the view to try a feigned case to see if the defendants were not entitled to 
retain nine hundred dollars, for brick taken from the old building to recon- 
” struct the new houses: Held, that courts of justice will not entertain or 
act ona feigned case or suit, even with the consent of parties. 

Kohn et at. vs. Louisiana Insurance Company, 


2. Courts sit to administer justice in actual cases, and will not act on, or 
entertain feigned suits or casés, even with the consent of parties......, 
3. The rule of the Commercial Court authorizing either party, when the 
cause is at issue, to set it for trial on giving the opposite party three days 
notice, is not contrary to article 463 of the Code of Practice, requiring each 
suit to be called in its turn, and a day fixed for trial. 
Green vs. Dakin & Dakin, 
4. No evidence can be received in the Supreme Court, that a judgment, 
by consent, was entered up differently from the consent and agreement 


129 


ab. 


tb, 


152 


between the parties........... odenashatinps ocsanoeteedptideain niatie Brand vs, Jones, 449 


5. The Probate Court can inquire into the validity of sales and titles to 
immoveable property, whenever the question arises collaterally in matters 
within its jurisdiction. ; 

Badon’s Heirs vs. Foucher et al.: H. Badon’s Heirs, Intervenors, 

6. In a contest about the right and title to property, between two sets of 
heirs claiming under different ancestors, and which is not a necessary inci- 
dent to a partition, the Probate Court is without jurisdiction 

7. The courts of this state will enforce an equitable right arising in 
another state, when the remedy is sought here....Jackson vs. Tiernan et al., 

8. The assignment of a part of a debt will be enforced in the courts of 
chancery, and by the courts of this state, where the obligation resulting 


455 


485 
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PAGE 
from the assignment of a part of the debt may be implied from the custotn 

of trade, or the course of business between the parties “fj 

Jackson vs. Tiernan et al ‘a 

9. The Probate Court is without jurisdiction or authority to compel 


property of an estate, which has been alienated by a co-heir and in the 
possession of a third person, to be brought into partition among all the 
heirs. It cannot inquire into the validity ‘of title to real property, which is a 
held by a party who is not an heir................ cocesees Kemp vs. Kemp et al. 317 
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CURATORS. 
1. Previous to the promulgation of the Louisiana Code and Code of 
Practice, the eppointment of a curator ad hoc to an absentee was not autho- 

eg eer State of Louisiana vs. Judge of the Parish Court, 81 
2. In an action of nullity, brought by the defendant therein to annul a 
judgment obtained against him as a citizen of this state, by foreign creditors, 
who never resided or owned property in Louisiana: Held, that the suit be 

sustained by the appointment of a curator ad hoc to the absentees...... cooeee ab. 
3. Where a curator of an interdicted person is shown to have been regu- 
larly appointed, and has acted, and been recognized by the Court of Pro- 

- bates, in the exercise of his office, he will be presumed to have taken the 
necessary oath, although none is found in the record, and his acts will be 
deemed valid........... Shitdiisoavtdeaciee Bail’s Administratriz vs. Ball et al., 173 

4. The oath of a curator is an important formality, not to be dispensed 
with; but when all the other proceedings had for the alienation of minors’ 
or insane persons’ property, have been conducted with the fidelity which 
an oath was intended to secure, purchasers will be protected under them, 
EET OO PEs. ccessonnsoosmererecppopesesenssagsaceqauqed quail cocccces Obs 
5. A provisional seizure is insufficient to bring an absent defendant into | : i 
court; but when a curator ad hoc is appointed it is sufficient. Pi. 
Derepas vs. Shallus, 371 | 





































6. Where the curator of a deceased plaintiff is made a party by order of 3 a 4 
court, after the contestalio litis, and is represented by counsel, the case is ‘4 a 
ready to proceed to trial, without any other delay or notice, . a 


Carlile vs Holdship, 375 ; 


DAMAGES. 

1. An action of damages for malicious prosecution and false 
imprisonment, should not be maintained without clear proof of malice, and : 
the absence of probable cause of guilt..................00+ Maloney vs. Doane, 278 4 

2. Whether the defendant disclosed the ground, of his belief in his 
affidavit, charging the plaintiff with a criminal offence, is immaterial. In | 
an action of damages for malicious prosecution, &c., he will be permitted . a 
to show his motives, and the absence of malice........... sdesbes covadoagecesped! 1G : 
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3. Legal interest is the only damages allowed for delay in the 
performance of an obligation to pay morey, but cannot apply, or be 
taken as the measure of damages, when the obligation is destroyed "by 
the dissolution of the contract, and in an action for the rescission of the 
gale..........+00s Stevacctacvonscsess odennvediohiecteneens seeeeeeDerepas vs. Shallus, 371 




























DONATION. 


1. The universal legatee under a will, and a universal donee under a 
marriage contract, are, by mere operation of law, seized of the whole 
estate, and no demand whatever is necessary from the heirs at law. 

Fowler et al. vs. Boyd, 562 

2. So, where the husband and wife, in their marriage contract, made to 
each other mutual and reciprocal donations of the whole of each other’s 
property, fo vest in the survivor; on the death of the wife, the husband 
became the universal donee, and seized of her whole estate.......... osbourne ae 


EVICTION. 


1. When the vendee has been evicted by an outstanding mortgage, and 
claims damages from his vendor, parole evidence is admissible to show 
the amount of damages actually sustained ; notwithstanding the vendee 
may have been in arrears of interest or rent, at the time of eviction. 
Bissell et ux. vs. Erwin’s Heirs, 94 


2. Where the vendee sues for damages on account of eviction, evidence 
to show a putting in default by the vendor in demanding rent or interest 
due, is not admissible. It can have no influence on the claim for damages, 
RE GUE woes e ccevcces coscusevepnacesisennvesess ios soknshadéeesceebeaseien eeessces . . 
3. When the eviction is admitted by the pleadings, the production in 
evidence of the writ or execution under which the sheriff acted, is sufficient, 
4 without the judgment under which it issued.............. sonipiiilanin calsed- igi ib. 
4. The increased value of the property, forms a part of the damages 
assessed on the warranty, in case of eviction; but such increase only as the 
. = parties could have had in contemplation at the time of the contract, will be 
. @ taken into the account,...............+5 smcecentinhen cenegsagelliil insite werapedonnsie: ON 











EVIDENCE. 


1. Evidence of the repeated acknowledgments of the maker of a note 
that he would pay it, is admissible to prove its execution, when the 
subscribing witness is incompetent to testify, from his relationship to one 
of the parties..............+++ Lopex’s Widow and Heirs vs. Berghel, f. w. ¢., 42 

2. But where the defendant expressly alleges his signature to the note 
sued on, to be forged, evidence of his acknowledgment will not be 
admitted, under article 325, of the Code of Practice............scccsecseseees 00s 


78 VOL. XV. ‘ 
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3. The testimony of a deceased witness taken in writing on a former 
trial, is admissible in a subsequent trial. 
Lopes’s Widow and Heirs vs. Berghel,f. w.c., 4% 
4. The writ of seizure or execution, and the officer’s return thereon, 
may be given in evidence without the judgment, when that appears in the 
record, although introduced for another purpose. 
Bissell et ux. vs. Erwin’s Heirs, 94 
5. The rejection of irrelevant evidence, which if admitted could not 
have influenced the decision in the case, cannot be complained of............. ib, 
6. Evidence of the acts or acknowledgments of a nominal party toa 
suit, touching a modification or new promises in relation to the original 
contract or transaction in question, will not be adimnitted.............sc0eseseeee . 4. 
7. Payment to a bank, like that to an individual, may be proved by 
ES Ee ee EE Millaudon vs. Colla, 213 
8. Parole evidence cannot be received to prove in substance that a sale 
of a slave had been rescinded, or that the former vendor resumed possession 
cio sna k ccatons eine ni gbed dando sa skoete beset Emmerling vs. Beebe et al., 251 
9. In an action by the owner ofa slave for his hire and detention, a 
receipt of a third person, to show that he had released the defendants from 
the cause of action set forth by plaintiff, is inadmissible in evidence, as an 
attempt to prove title to the slave by incompetent testimony................++ ib. 
10. Where the plea of forgery is put in, supported by the oath of the 
party, it requires much stronger evidence to authorize a recovery, than in 
the ordinary case of a general denial....................+ Robinson vs. Arnet, 262 
11. So, where the defendant expressly averred on oath, that his signature 
to the note sued on was a forgery, proof by witnesses who did not see him 
sign the note, but who only express their belief of its genuineness, from its 
similarity to signatures which they had seen, is insufficient to support the 
verdict of a jury....... i bnnsiepeccneseouneedeenetsscevees wena, scesqemolensansees cogce 
12. Parole evidence was properly rejected, of the hail consent to 
lose three per cent. per month on a note due to, and the sole property of 
Ls ciadindialtiastunineanoseasa eiebeiahins STII: Defau et ux. vs. Pelane, 273 
13. Parole evidence is admissible to show that the description of a lot, 
in an act of sale, was made through error and accident, and that the lot 
actually sold, was different from thai described in the deed. 
Palangue vs. Guesnon, f. w. ¢., 311 
14, Where payment of the second, instead of the first note is made in 
error, the mistake may be proved by witnesses, and the error corrected, 
without affecting the liability of any of the parties to the note. 
Union Bank vs. Slidell, 314 
15. No evidence can be received in the Supreme Court, that a 
judgment by consent was entered up, differently from the consent and 
agreement between the parties......... ...ssscsesccessessseees Brand vs. Jones, 449 
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16. Evidence of demand, and the right to claim interest, results from the 
protest and act of sale, when the price is for immoveable property. 
E Barker, to use of Atchafalaya Bank vs. Banks et al., 453 
17. The court cannot receive as proper evidence, any document or fact 
which the judge a quo states in his written opinion and judgment, to have 
been proven. It must appear by proof in the record, independently of 
his opinion or statement................ssee0sseeeesseees Childress vs. Allin et al, 500 
18. So, where the judgment of a Parish Court is offered in evidence in 
the District Court, and is omitted to be copied into the record, and attested 
by the clerk or officer of the court, but is only embodied in the judge’s 
opinion, it is insufficient, and cannot be used as evidence on the appeal.... 4. 
19. Parole evidence is good to prove facts and circumstances of possession, 
at a time when the plaintiff’s title was unknown, and when the parties 
could not be suspected of making evidence for themselves. 
Devall vs. Choppin et al., 566 
20. It is historically known that the Spanish Government never 
contested the validity of grants made to the French officers, before the 
Spaniards took possession of the colony of Louisiana, in 1769............ . & 


. EXECUTION. 


1. The return of nulla bona as to one of two defendants against whom a 
writ of fiert facias has issued, and the writ being stayed as to the other, a 
separate ca. sa. cannot legally issue. The execution must conform to the 
judgment, which is the sole authority that warrants the process. There 
being but one judgment, there can be but one execution and satisfaction. 

Blanchard vs. Zacharie, 541 

2. So, where a judgment in solido is obtained against three defendants, 
and separate executions issue, but stayed as to one, and as to the other two 
defendants returned nulla bona, and ca. sas. are taken out against each 
of them separately, one of which is stayed, and the other proceeded 
against until he gave bond and security for the prison limits: Held, to be 
illegal, and the surety in the bond discharged ; because the plaintiff cannot 
have, at the same time, a ca. sa. against one, a ji. fa. as to a second, and 
proceedings suspended in relation to a third...........ccscsscccesssscsseeseerece De 


EXECUTORS. 


1. An executor cannot be purchaser of the property of the estate he 
administers, when sold at public auction by order of the Court of Probates. 
He cannot be buyer and seller............... Baldwin’s Executors vs. Carleton, 394 
2. So, an executor who is a professional man, and renders legal services 
to the estate he administers, is not entitled to any separate compensation, 
according to the practice in England... ............cccsscsrerseses scseeerevecessene 90. 
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3. When an executor receives money of the estate, from a co-executor,’ ' 

or applies it improperly to his own use, it is considered still as money in his»; 

hands, as executor, for which he is accountable, and it may be recoveredin 

the Court of Probates. ...............ccccceees Baldwin’s Executor vs. Carleton, oe 


EXECUTORY PROCEEDIN Gs. 


1. An order of seizure and sale against a third possessor for a sum” © 
assumed, but the amount of which is left doubtful, will be set aside, and the 
party informed that his only remedy is by an ordinary suit. 

Dupuy vs. Dashiell, 1% 

2. Asupplemental petition for a new order of seizure and sale is admis- 
sible, if it do not alter the plaintiff’s original demand, but is only a continua- 
tion of it, embracing instalmepts not due, when the first was filed. 

Mader et ux. vs. Fox, 

3. In computing the distance and notice of seizure to which the possessor 
of mortgaged property is entitled, when he lives more than twenty miles 
from the residence of the judge granting the order of seizure, the ordinary 
road used for travelling is to be taken, although there may be a shorter one 
but seldom travelled Woodward vs. Dashiell, 

4. The want of amicable demand is not sufficient ground to enjoin pro- 
ceedings on an order of seizure and sale............. Cvinicns oceinsve se besbesenustuigied ae 

5. Where the third possessor assumes to pay the original vendor, he 
becomes the immediate debtor of the latter, who may proceed directly 
against him and the property, without notice to the original debtor........ e 

6. The law requires a demand of thirty days of the original debtor and 
mortgagor, whether it be his own notes or those he assumed to pay, before 
issuing executory process against the third possessor 

7. It is not sufficient in the executory proceeding to show that the notes 
which the debtor or mortgagor assumed to pay, hae been protested, but that 
the debtor himself was in default, thirty days before proceeding against the 


8. In an opposition arresting an order of seizure and sale, the issue is, as 
to the rights of the plaintiff, to proceed with his order of seizure, and not 
as respects the distribution of the proceeds of the property when sold; and 
especially among parties not before the court. 
Hosey, sheriff etc. vs. M‘Dougal et al., 353 
9. In the executory process, no copy of the petition is required to be 
served on the defendant. A simple notice is necessary. 
Exchange and Banking Company vs. Walden, 431. 
10. The article 739 of the Code of Practice points out the only reasons 
for which the sale, by the executory process, of mortgaged property, may be 
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11. Where the vendee and endorsers on notes secured by mortgage, are 
parties to the act of sale, it is not necessary that it be expressed therein, 
that they endorsed the notes, to enable the vendor to proceed by theexecu- 
Barker, to use of Atchafalaya Bank vs. Banks et al, 453 
12. In the executory proceedings on an act of sale containing the pact de 
non alienando, against mortgaged property in the hands of the last vendee, 
- in which no nolice is required, the latter is not bound to call his vendor in 
Carter vs. Caldwell, 471 


1. A party suffering from the fraud of another, is entitled to relief; and 
where fraud would vitiate a sale of goods as between the original parties, 
a third party, on whose credit they were purchased and assumed payment, 
should not be made the victim of the fraudulent acts of the purchaser. 
St. John et al. vs. Sanderson; Cochran, Intervenor, 346 
2. In questions of fraud which are particularly the province of a jury, 
their verdict must be conclusive, unless clearly against the evidence. 
Passebon vs. His Creditors, 438 


GARNISHEES. 
1. A garnishee cannot withhold funds claimed by intervenors, whose 


claim is dismissed and pending on appeal. It does not suspend the 
execution of the plaintiff’s judgment against the defendant and original 
debtor, in which the funds were attached. 

Carman et al. vs. Anderson et al.: Bogart garnishee, 136 


2, When judgment has been rendered against the defendant, proceedings 
may be immediately had against the garnishees to pay over the fands or 
effects even before final judgment is signed. 

Burke, Watt & Co. vs. Taylor: N. & E. Ford & Co., garnishees, 236 

3. If the answers of garnishees state facts which the plaintiffs attempt 
to disprove, it is a proper case for a jury ; but when the question is entirely 
one of law, relating to the sufficiency of the answers and the legal 
inferences deducible from them, the court will decide. 

4. The promise of garnishees to pay the defendant’s drafts or bills, can 
give them no privilege on any funds of his coming into their hands, over 
third persons or attaching creditors, who seize them before actual payment ; 
and if they subsequently pay them, they cannot plead compensation to the 
vested rights of attaching creditors. 

5. Garnishees may show, when called on to pay, that the defendant 
sued as absent, was in fact dead, at or before the institution of suit, and 
that, consequently, a payment by the garnishees would not be valid. 

Allard vs. De Brot: Merle & Co. garnishees, 253 
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HABEAS CORPUS. 


1. No appeal lies from proceedings had on a writ of habeas corpus in a 
criminal case, or for detention in disobedience to police regulations, and _ 
the like cases....... aeee-State of Louisiana vs. Judge of Commercial Court, 192 

2. Civil cases are essentially those in which the defendant, or party 
against whom relief is sought by habeas corpus, is a natural person, or 
corporation other than the State............ Sedovasccndes ensseseccermsess socccce 9B. 


HEIRS. 


1. Heirs who are of age, and parties to a provisional partition, cannot 
complain: but minors and co-heirs not made parties, are not concluded, 
and their portions in a final partition, ought to be made up to them, 
according to the principles of equity.............06. ..++: Kemp vs. Kemp et al., 517 

2. The proceedings in the Probate Court, where the succession of the 
deceased was administered, recognizing the heir, together with the testimony 
of witnesses well acquainted with the family, are sufficient to authorize 
the heir to sue and maintain an action in his own name, for debts owing 
the succession................008 ..eeeAddison vs. New-Orleans Savings Bank, 527 


3. The lawful heir inherits the succession from the moment it is opened, 
and this right is acquired by the operation of law alone, before he has 
taken any steps to put himself in possession.................c0.ccsecssseeesseees ib. 
4. One of the effects of the right of the heir to a succession, is to 
authorize him to institute all the actions which the deceased had a right 
to, and to prosecute those already commenced.................+ gvicepapsoccigas ib. 


5. The absence of heirs will not be presumed in all cases of an intestate 
succession, and less so in a case where the contrary is shown................ 


HUSBAND AND WIFE. 


1. Where the wife claims a separation from bed and board, on the ground 
of repeated acts of ill treatment and cruelty by her husband, which is 
supported by evidence, and there is no hope of living in peace, she will be 
ES TEE TR LTTE Headen vs. Headen, 61 


2. The act of the wife retracting her renunciation of her right of 
mortgage on her husband’s property, must be made contradictorily with 
the creditor in whose favor she has renounced; so far, at least, that he 
should be notified of the passing the act of retractation...Landry vs. Segond, 154 


3. Without notice to the creditors of the passage of the act of retractation 
of the renunciation of the wife, it will not interrupt the prescription of forty 
days within which it must be passed, under the act of 27th March, 1835.... ib. 
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IMPRISONMENT FOR DEBT. 


1. The imprisonment of the debtor at the instance of a creditor, on a 
charge of fraud under the 10th and 11th sections of the act of March 20, 
1840, abolishing imprisonment for debt, is essentially a civil suit by credit- 
ors against their debtor, to prevent the abstraction of his property, and in 
which an appeal lies to the Supreme Court. 

State of Louisiana vs. Judge of the Parish Court, 531 


INJUNCTION. 
1. The act of 1831, section 3, allowing interest and damages on the 
dissolution of an injunction, does not apply to an opposition and injunction, 
to stay an order of seizure and sale...............+..0+++ Dashiell vs. Lesassier, 101 
2. The plaintiff, in an opposition and injunction against an order of 
seizure and sale, may discontinue his suit without being required to pay 
either special or other damages, as it is only incidental to the hypothecary 
action, and he gives no security bond................ssesseseessescssseerensens - 
3. An injunction will not be dissolved, when the party is immediately 
entitled to a MEW ONGC..........ccecccecrssesereersereeens Woodward vs. Dashiell, 184 
* 4. So, where an injunction was properly obtained, but it became 
necessary that it should be dissolved, no damages should be allowed....... 1b. 
5. A judgment by default cannot be taken by the plaintiff, in an 
opposition and injunction to an order of seizure and sale. No answer is 
required: a rule taken by the adverse party to dissolye the injunction, is 
equivalent to an answer, and the injunction may be tried summarily. 
Dawson vs, Duplantier, 289 
6. The trial of a rule taken to set aside and dissolve an opposition and 
injunction staying executory proceedings, is a trial on the merits, in which 
the plaintiff therein is called on to support the grounds of his opposition 


Dy OVIdONCC........cccccccee cscvece crccceccccccceccooccscoscrscoscscoce ssocsessosesegeees 1b. 


7. Want of amicable demand, does not authorize an injunction to 
prevent or delay the payment of a debt. 
Exchange and Banking Co. vs. Walden. 431 


INTEREST. 


1. A party cannot recover back usurious interest or discount which he 


has voluntarily paid, either by a direct action or exception. 
Merchants? Bank vs. Gove, 378 


INTERROGATORIES. 


1. Where a firm is interrogated on facts and articles, and one of the 
partners answers categorically, it is sufficient, unless each of the partners 
have been expressly called on to answer..,.......... Tiernan et al vs. Noe, 119 
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2. The right of being present when interrogatories are answered, is 
secured only to the party who requires his adversary to answer in open © 
COUT... nec rorsenesedeercrccrcsecseccess pongnceacsecessqesncnens . Tiernan et al. vs. Noe, 119 


3. Where the plaintiff’s attorney consented that the facts set forth in 
certain interrogatories propounded to them by the defendants, touching the 
ownership of the notes sued on, should be taken for granted, in order to 
prévent delay in the trial, the admission or confession cannot be recalled or 
disregarded, and the adverse party may avail himself of it after judgment. 

Shipman & Ayres, vs. Haynes et al., 363 


JUDGMENT. 


“1. Where the plaintiffs discontinue their suit, and afterwards revive or 
renew it on a rule to show cause, served on the adverse party and obtain 
judgment, which, although not appealed from, it is insufficient on which to 
found an action against a third possessor... Gilbert et al vs. Nephler & Boyle, 


2. When a judgment is relied on as the only evidence of a debt, for 
which the property of a third possessor is attacked, it is but fair, and he 
has the right to open it, and inquire into the manner in which it has 
RIED WAIRAe 20. crecerccpnccoocsissicdde eesti sistictdilpybeke eecven ee ctebecsssunp sens oes 

3. Where judgment, set up as the basis of an action against third persons, 
is attacked as fraudulent and collusive, it devolves on the party offering it, 
to prove his debt or demand by legal evidence........ encde conc ee cncsan copsec cece ee 

4. The amount of a judgment having been paid, the defendant therein 
took an appeal, and had it reversed: Held, he should recover back the sum 
paid, on showing these facts....... crcvceccevecccoeccsocoes 





5. Where a party claimed title to a piece of land,ora sum of money for 
work and labor done on it, and propounded interrogatories to his adversary 
to establish his claim, the answers to which negatived title, but left the 
money demand doubtful, and the judge found a less sum than that claimed, 
judgment thereon was not disturbed Whitehead vs. Albriton, 


6. Where judgment by consent was entered up for a thousand dollars 
less than the amount of the note sued on, this court altered the judgment 
to the true sum, without it being specified or asked.in the petition, when 
it appeared from the notes annexed. .-Brumfield vs. Mortee’s Adm’z., 

7. Where the evidence is contrary to the judgment appealed from, it will 
be reversed, and such a one rendered as is supported by proof in the 
SG ian is cistosicesscccs cis cess bbc ceks asnnnestes M‘Coy’s Executors vs. Byrne, 

8. No evidence can be received in the Supreme Court, that a judgment 


by consent, was entered up differently from the consent and agreement 
between the parties. ................0cceeeeee sesceeceecesecesee brand vs. Jones, 449 
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9. A judgment of the inferior court cannot be corrected and amended 
in the Supreme Court, even by consent................+.++.00.Brand vs. Jones, 449 


10. Where a case presents merely a question of fact, the judge a quo, 
who heard the witnesses, and saw the manner they testified, is more 
competent to judge of the degree of credibility to be given to their 
testimony, than this court, and his judgment in doubtful cases should be 
Mish Li ticecsins ssbbcredeusd ssstee seciee Goulé & Lambert.vs. Vidal et al., 479 


11. A judgment which is reversed by the Supreme Court and remanded 
for a trial de novo, does not settle the rights of the parties, and form res 


GUM CANA. ......02seceeseeeee Naceetahs ance @ap iin dian oieriia del Jackson vs. Tiernan et al., 485 
12. The premature signing of judgment, as between the parties, is not 
assignable aserror...............sccessesseereees Opothlarholer et al. vs. Gardiner, 512 


13. Where two of the original plaintiffs in a joint action, died after 
judgment, and a rule taken by the others on the surety in the bail bond to 
show cause why he should not pay their joint share of the judgment: 
Held, that the judgment severed their joint interest, and that each has a 
right to recover his virile share from the surety...........00seccessseseeseseeees OD, 


JURISDICTION. 


1. The courts of general jurisdiction are the proper tribunals to take 
cognizance of partitions of partnership property, either in kind or by 
licitation, even if some of the members of firms composing the partnership 
are dead, and their estates in the hands of executors or administrators. 

Gordon et al. vs. Dick et al., 33 

2. The Parish Court of New-Orleans has concurrent jurisdiction with 
the First District Court, in all cases within the limits of said parish, and 
which extends to actions for partition of property held in common, even if 
any or all the parties defendants be minors, or persons residing without the 
a PR NIN Bibb ii cE niid a Gatekincicd Seeced cosobacevertequneescaneouenin - 69. 

3. The jurisdiction of the Probate Court, as defined in the Code of 
Practice, article 924, No. 14, is confined exclusively to partitions of 
successions, which are the peculiar objects of that court........ dties esnsee decode ib. 


4. The Probate Court is without jurisdiction in an action against a third 
possessor of property sold by a tutor, when the object of the suit is to 
annul certain proceedings of that court releasing the general mortgage of 
the minor, and to subject the property to his claim, under his mortgage 
against the tutor........... etiuees Bocseseneceies Lesassier vs. Lesassier ef al., 55 

5. The third possessor was no party to the probate proceedings sought to 
be annulled, and is not connected in any way with the acts of the tutor; 
nor has he done any act under the authority of the Court of Prubates........ ib: 
79 VOL. XV. 
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6. Courts of Probate have no jurisdiction against third possessors of ».. 
property claimed as part of a succession, or under a mortgage against ai9«: 
tutor. If it were otherwise, defendants would be deprived of important: 
means of defence, as fraud and collusion, and the trial by jury. 7 
Lesassier vs. Lesassier et. al. 65 
7. The Court of Probates is without jurisdiction in an action on an 
appeal bond, or to try a rule against the surety therein, to render him 
liable for the judgment against his principal, although the appeal was taken 
from that court.......... coeceeccnevenccoes cnseecovece cosces Elkins’ Heirs vs. Berry, 358 
8. Where heirs sue their co-heirs for a partition of property inherited 
from their common ancestor, in the Probate Court, and another set of heirs 
intervene and claim title to one-half of the property, under another and 
different ancestor, it involves questions of title, which must be brought 
before the courts of ordinary jurisdiction. 
Badon’s Heirs vs. Foucher et al.: H. Badon’s Heirs, Intervenors, 455 
9. In a cuntest about the right and title to property between two sets of 
hers claiming under different ancestors, and which is not a necessary inci- 
dent to a partition, the Probate Court is without jurisdiction.................. tb. 
~ 10. So where one set of heirs intervene in the Probate Court, and claim 
title to half the property, in an action of partition between co-heirs inherit- 
ing from different ancestors, their petition of intervention will be dismissed : 
Sor wrint.8 jatbeMcthna es 6..c.iceciess.dineieeseces tees ictie dee dcdevbusdt wij ctvbbedd soee 
See Courts. 


JURORS AND JURY. 


1. When there is not a sufficient number of jurors, of the regular panel, 
in attendance, no matter from what cause, the court is authorized to call 
on bystanders. Rondeau et al. vs. New-Orleans Improvement and Banking Co., 160° 
2. It is not good cause of challenge, that a juror has been summoned as 
a witness by either party. Jurors may be sworn to give evidence to their 
I ence 000554000000 cc0050 crescnssececcopesscsoses coosssoncevounesipeneteieneses ib. 
3. A question of fraud is the peculiar province of the jury, and their 
verdict will not be disturbed when generally supported by the evidence. 
Lambeth & Thompson vs. M'Murray et al., 466 
4. Judgments founded on the verdicts of juries, should never be brought 
before the Supreme Court without showing that an unsuccessful attempt 
has been made to obtain a new trial.............. e0 iso 000 eevee seuseceters oibicosne::: De 
5. The verdict of the jury, in two trials, on mere questions of fact, 
when not clearly erroneous, will not be disturbed....... Bernard vs, Pyburn, 126 


LAND TITLES. 
1. The plaintiff claims a back concession of forty arpents, under a 
Spanish grant made in 1796, which runs into the defendant’s tract front- 
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ing on Bayou Lafourche, and which was set off by the king’s surveyor in 
metes and bounds, to certain settlers or colonists, without any regular 
grant, in 1779: Held, that this title is superior, and will hold the land 


against the Spanish grant of subsequent date....... Landry vs. Martin et al., 


~ @. The Spanish government recognizes verbal, as well as written grants 


to land; and a verbal grant, set off by the king’s surveyor, passes all the 
right of the king to the domain, which cannot be subsequently granted by 
SF UE CD POVORROID.,..c20.csccca sorcacusieiestebeves csscdhes eussscersivesne anaes 


3. After long and continued possession of land for nearly half a century, 


‘if a written title were necessary, the testimony of witnesses, after the loss 


of the archives and titles, will authorize the court to presume it.......... _— 


4. Under the Spanish laws, a title to immoveable property may be shown 
by parole evidence...............ceeeseseeeessevsreteces sessesees soseeneneSame Case, 


~ 


LAWS. 


1. The Civil Code of 1808, is a digest of the civil laws which were in 
force in Louisiana; and the re-enactment of them did not repeal the 
exceptions which limited their operation under the Spanish jurisprudence. 

Verret et al. vs. Theriot, 


2. So, the provision in article 227, page 258, of the old Code, that the 
surviving husband or wife who marries again, is forbidden to dispose of 
the property inherited from any of the deceased children of the first mar- 
riage, it being reserved to the children of that marriage, is taken from the 
BE BID CE TIG, 02.5. 5 ances vcccvecssoctccccas csessbosedeuccectcacsnctnoscoeecserieeeee 


3. The Spanish laws make an exception, that the surviving spouse, on 
marrying again, is not bound to reserve property of his deceased child of 
the first marriage for the other children of that marriage, when it has been 
acquired otherwise than by inheritance from the deceased parent. It 
becomes the absolute property of the survivor, if it has been purchased by 
the deceased child, from the moment of his death.................ceceessseseees 


LEGATEE. 


1. It is only from the forced heirs that a universal legatee is bound to- 


demand the delivery of the property bequeathed to him; and if there be no 
such forced heirs, he is seized of right of the estate, and no demand is 
Pe GMIOG i. acid. Citic sccveccecccerccvsccscteccciscostsueetdses’ Fowler et al. vs. Boyd, 


2. So, the universal legatee under a will and a universal donee under a 
marriage contract, are by mere operation of law seized of the whole estate, 
and no demand whatever is necessary from the heirs at law...,.......0<-010s 
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MANDAMUS. 

PAGE 
1. A mandamus will not be allowed to compel the judge of an inferior 

court to proceed in the trial of a cause forthwith, in which he has granted 

a continuance...............State of Louisiana vs. Judge of the Parish Court, 521 
2. No appeal lies from the continuance of a cause, when there has been 

no final judgment........... pb enanetie © eeseercedenon obensenend ovsescesecoes ceccovcccccnne ie 


MINORS. 


1. A minor not emancipated, is not bound by mercantile contracts; nor 
by an engagement to enter into a partnership to carry on mercantile 
RO itttaii iiidin vies betes vita sn cbidvtivescirscavocin’s bi Gud <vebbe Willet vs. Tessier, 13 
2. Minors not emaricipated are incapable, even with the authorization of 
their tutors, to make valid contracts in relation to business or mercantile 


3. No consent of the father or tutor of a minor can remove the disabili- 
ties of minority. If it could, it would amount to a verbal emancipation, 
Witkaldn Gaiden by Mews. 00 isiniviccs cisisicdecisouctevecccssosevconssisnestesdicas ab, 


MORTGAGE AND PRIVILEGE. 


1. A mortgage executed after the debtor has sworn to his schedule and 
applied for the benefit of the insolvent laws, is invalid, as a disguised 
attempt to give a preference to this creditor over others, after a sworn decla- 
Vation of bankruptey............cccrrcrccresescesssseccees Granet vs. His Creditors, 122 

2. Where a mortgage has been raised and cancelled under defective 
powers, by an attorney in fact, yet when actually cancelled under them, 
and subsequently released by the mortgagee, purchasers, in the mean time, 
of the property, will be protected........Ball’s Administratriz vs. Ball et al., 173 

3. Where a third possessor of mortgaged property, assumes, to pay the 
original vendor, he becomes the immediate debtor of the latter, who may 
waive his rights upon his vendee and proceed directly against the third 
possessor, without the notice required by the 69th article of the Code of 
sia ecnccicesecscacvestcisticicnctucli Woodward vs. Dashiell, 184 

4. The renewal of notes given as evidence of an hypothecary or privi- 
leged debt, and an extension of time, is not per ee a novation or extinguish- 
ment of the mortgage or privilege..................Saul vs. Nicolet’s Executors, 246 

5. The vendor has no privilege or lien on the furniture in the house 
when it is abandoned or let by his vendee. and he sues for a rescission of the 
sale. Hecan only claim his rents or fruits while the vendee had it in 
possession. The privilege grows out of the contract of lease, between 

landlord and tenant........,...s.csecceseseceeseeresesoneee- oes Derepas vs. Shallus, 371 
6. Where a plasterer drew a draft on the owner, and stated in it, that “ it 
was for plastering done on his building,” the acceptance was an admission 
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PAGE 
that the drawer was entitled to a privilege, under article 3216, number 2, of 
‘thé. Louisiana Code, and which passed to the owner of the drait. 
Burthe vs. Donaldson et al. 382 
7. The purchaser of property previously mortgaged takes it subject to 
the balance due on such mortgage, whatever it may be, and retains this 
sum in his hands over and above the price he bids, to be paid to the rightful 
OWNET.........42. Sapeytemes ... Alling et al. vs. Beamis, 385 
8. A samninntn prs suapiet alin a a a Mla or privilege, is liable for 
the amount, and will be compelled to pay it, or give up the property. 
Diggs vs. Green et al., 416 
9. Where the evidence shows that the husband has received and con- 
verted to his own use the paraphernal property of his wife, in case of his 
insolvency, her heirs will have a legal mortgage, superior to that of other 
creditors, on his estate for its restitution......¢ St. Martin vs. His Creditors, 419 
10. The article 739 of the Code of Practice points out the only reason for 
which the sale of mortgaged property, by the executory process can be 
arrested.........0......+s000+0... Exchange and Banking Company vs. Walden, 431 
11. A mortgage for a principal sum, secures also the interest and costs 
in enforcing payment.................++ pbranedcobentnmnansiennenbitie enccccccsecdequssese.. ta 
12. Taking a note in renewal of one secured by musiguge/t is no nettle 
when the first one is aot given up... dds cutbinta PT re ae 
13. The court cannot inquire into , the inn pare cuiitiienes on which 
property mortgaged by special privilege should be sold, which has been 
given up to the creditors by a concordal............00-sse0e0s Hodge vs. Whitall, 506 
14. If the property mortgaged and ordered to be sold to satisfy the judg- 
ment, is not sufficient, the defendant not being released by the concordat, 
will be personally bound to pay the balance due on the judgment, if there 
BS ORY. oiacciis crcrccorccvccsccsevesabee cosce recesses sececscpvecoesion oeveeee cvsssecsssce 8Be 
15. A creditor for supplies furnished a ship or vessel, has a privilege on 
the vessel for those furnished before her departure, if she has already made 
a voyage ; but this voyage must be considered as made to another port, and 
a return to the port of departure before it is completed; otherwise this pri- 
vilege could never be claimed or enforced................+++ Blake vs. Bredall, 545 
16. Every claim against a vessel or steamboat depending on the last 
voyage, for wages, supplies, &c., for which the Code gives a privilege, will 
be allowed, when the services or supplies have been rendered or furnished 
within, and during the last sixty days before suit....... Shirley vs. Fabrique, 140 
17. The purchaser of a specific, but undivided portion of a square of 
ground, for a particular sum or price, and gives his obligations with 
mortgage to secure payment, this mortgage only extends to his portion 
or interest, and cannot be enforced in the executory proceedings, for any of 
the obligations of his co-purchasers, although the sale and mortgage is all 


_ included in one and the same act........... Walton & Kemp vs. Lisardi et al.,-588 
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18. It was the intention of the parties to acquire such distinct portions of < 
the property conveyed, as might have been made the subject of separate 
deeds of sale, and that although undivided, the square of ground cannot be 
said te have been purchased in common; and the payment of the notes of ©” 
any one purchaser extinguishes the mortgage as to his part, and gives him 
an absolute and distinct title......... ...... Walton & Kemp vs. Lisardi et al. 588 

19. Although a mortgage is indivisible, and prevails over each and every 
portion of the property, yet when the obligations given for a part only, of 
the whole property, are paid, the mortgage being but the accessory, is 
IIE siesasignacensenscn cntddclgis stn actnbnsibiion hepee cbibedsicbedilined Os <accuaCale tb. 

20. So, where co-purchasers of distinct and separate portions of undivided 
property, jointly mortgage it to secure payment of the price, yet when 
any one pays for his portion, the mortgage is extinguished as to that part, 4b, 


NOVATION. 


1. The mere renewal of notes with an endorser, and making partial 
payments, does not operate a novation, nor deprive the vendor of his privi- 
lege on the thing sold, in the hands of the vendee. 

Saul vs. Nicolet’s Executor, 246 

2. So the renewal of notes given as evidence of an hypothecary or privi- 
leged debt, and an extension of time, is not per se @ novation, or extinguish- 
ment of the mortgage or privilege...............ssescessecseccsseesecesens sougpecson ib, 


OBLIGATION. 


1. The promise to-pay a debt at certain periods, if a note given to the 
creditor for collection was not collected, is not absolute but conditional; and 
as the collection of the note would have extinguished the debtor’s obliga- 
tion, so if it has not been collected, through the fault of the creditor, the 
consequence must be the same.............ssseesseees Movre et al. vs. Cochran, 233 
2. Where a note is given in consideration of the plaintiff’s promise to 
have a certain tract of land laid off into town lots, and the share of each 
subscriber conveyed to him, it is a contract creating reciprocal obligations, 
and the plaintiff is bound to convey, or show his readiness and ability to 
perform his part of the contract; and failing to do so, cannot recover on 
the note.. bie OAs ii ... Brashear vs M'Masters et al. 282 
3. In eoutente containing mareeee obligations, the party bound to con- 
vey must convey, or show his readiness and ability to perform his part of 
the contract, before he can compel the other to pay the price...... debendehiese ib. 


OFFICERS. 


1. A sheriff, who is the nearest relation, and son of one of the parties, is 
not incompetent to act and execute process in the case. It is a pecuniary 
interest alone that renders him incompetent. ........ Dawson vs. Duplantier, 289 
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> PAGE 
2. The signatares and official capacities of public officers, purporting to 
act as such in foreign countries, must be proved, when contested, in our 
courts, as other facts. There is an exception as to notaries or others pro- 
testing bills of exchange. .............. eabisidiiediccies Waldron et al. vs. Turpin, 552 
3. The acts of an officer to whom a public duty has been assigned are 
prima facie, taken to be correct, and within his power and authority, 
Devall vs. Choppin et al., 566 
4. It is historically known that the Spanish government never contested ~ 
the validity of grants made by the French officers, before the Spaniards 
took possession of the colony of Louisiana in 1769...............seses00 Secseos OO 


PARENT AND CHILD. 


1. The provision in the Civil Code of 1808, article 227, page 258, forbid- 
ding the surviving husband or wife who marries again, from disposing of 
the property of any deceased child of the first marriage, but requiring it to 
be held and reserved for the other children of that marriage, is taken from 
the 15th law of Toro.... ....... pre epesceone eesensesses Verret et al. vs. Theriot, 106 
2, The Spanish laws make an exception, that the surviving parent on 
marrying again, is nof bound to reserve the property of his deceased child of 
the first marriage for the other children of that marriage, when it has been 
acquired otherwise than by inheritance from the deceased parent. It 
becomes the absolute property of the survivor, if it has been purchased by 
the deceased child, from the moment of his death ............+.scsscsesesscseees ab, 


PARTITION. 


1. Partial and provisional distributions of property among co-heirsdo not 
amount to a final partition; is not conclusive on those not parties, and the 
property in possession of the co-heirs is liable to be brought into a final 
partition........ hohe bbbs Gace’ e ceicnedsondelited tev eneseosusenes Kemp vs. Kemp. et al., 517 

2. The Probate Court is without authority to compel property. of an 
estate which has been alienated by an heir, and in the possession of a third 
party, to be brought into partition, among all the heirs......,.......s.ssse000s so the 

3. Heirs who are of age, and parties to a provisional partition, cannot 
complain; but minors, and co-heirs not made parties, are not concluded; 
and their portions in a final partition ought to be made up to them according 
to the principles of equity................cecesssesecesseesserseneecseeserenene eee soos 80. 


PARTNERSHIP. 


1. The members of a firm doing business as carpenters, and signing the 
name of their firm to a note, are only liable jointly, and not jointly and 
Mhaitbiaty Ubvieseddes cette tibictien «O04 Heath et al. vs. Howell & Johnson, 138 
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for the price of immoveable property purchased by them in the name of 
the firm, are only bound joinily, and not in solido. 


Green vs. Dakin & Dakin, 152 


3. Where partners carry on a rum distillery, and one of them, who is in 
the habit of buying molasses for the concern and drawing drafts on his co- 
partner, draws a draft for a quantity of molasses, which is delivered and 
used, and the co-partner refuses to accept it: Held, that they are both 


liable, and bound in solido, nevertheless.................Pugh vs. Priestly et al., 287 


4. An association for the purpose of carrying on “the cotton pressing 
business,” is an ordinary partnership; and an acceptance by the firm, 
only binds each partner for his proportion of the debt. 


M‘Auley vs. Barnes, 427 


5. Where judgment is prayed in solido, against the members of a firm, 
and one of the defendants denies his liability in solido, his firm being only a 
particular, not a commercial partnership, he must show that both partners 
consented to the obligation, or that it was contracted for the benefit of the 


ial cine situa tindecne center mocnnnn wananmnnpos Derbigny vs. Mondelli et al. 496 


6. So, where judgment is asked against the members of a firm in solido, 
and for general relief, and one of them denies his liability for the whole 
debt, on the ground that it is only a particular partnership debt, evidence 
of the consideration of the obligation will be admitted, to show his liability 
in solido, the debt having been contracted for his benefit...................068 


7. Where a concordat was made by J. E. W., one of the members of the 
firm of W. J. & Co., and charged with the administration of the affairs of 
said firm, &c., of the one part, and the creditors of said firm, of the other, 
in which a full and entire acquittance and discharge, as well to the said 
J. E. W., as to the members of said firm, individually and jointly, of all 
claims, debts, and demands whatsoever,” is granted: Held, that the parties 
of the second part acted only in the capacity of “ creditors of the firm,” 
and that J. E. W. was not thereby released from an individual debt, owing 
to an individual creditor, who was a party to the concordat. 


Hodge vs. Whital, 503 


PAYMENT. 


1. Where payment of the second, instead of the first note, is made in- 
error, the mistake may be proved or shown by witnesses, and the error cor- 
rected, without affecting the liability of any of the parties to the note. 


Union Bank vs. Slidell, 314 


2. The payment being made in error, did not extinguish the obligation 
evidenced by the note, nor the mortgage which was its accessory..,........+. 
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POSSESSION. 


PAGE 


1. The possession of a usurper enures to the benefit of the real owner ; 
and his bad faith cannot in any manner destroy or impair the right of posses- 
sion, previously held in good faith..................4 Devall vs. Choppin et al., 581 
2. But where the possession may have been obtained in bad faith; 
or the possessor may have been guilty of fraud when he acquired 
his title, yet third persons not claiming under the same original 
title, or the party in whom it vested, cannot inquire into its defects or 
relative nullities. This can be done only by those who have suffered from 


his bbe ivciicchawedecdebt dove cvccddsecitbctaccdevdcccewacdbdselntbe mieebelieenee ib. 
3. No relative nullities in titles or deeds, accompanied with possession, 
even-those resulting from fraud, can be inquired into collaterally............. tb. 
PRACTICE. 


1. As.soon as the ten days allowed for delay expire, after service of cita- 
tion, if the court is in session, the plaintiffs may take judgment by default, 
if there is no answer filed............. cesses ssesecessceseseres Carmena vs. Miz, 165 
2. This court will not travel out of a bill of exceptions to notice objections 
which were not made in the court below. Had they been suggested there, 
they might have been removed...........Ball’s Administratriz vs. Ball et al., 173 
3. The plea of the general issue and averment, that certain goods de- 
scribed in the petition, were tendered and delivered, does not admit their 
value, as alleged by the plaintiffs, and dispense with proof of it. 
os M‘Master & Hyde vs. Brander et al., 206 
4. Without an answer filed or judgment by default, no reference or sub- 
mission to arbitrators can be made in a cause; and such a submission may 
be assigned for error................++ Perret & Gally vs. Keill & Co. et al., 209 
5. When there is no contestatio litis, or judgment by default, all the sub- 
sequent proceedings are irregular and VOid..............0.:ssessssesceesceceeceane ib. 
6. In an action of damages against the masters and owners of two ships 
for collision, and injury of the plaintiff’s-vessel, when he had offered all his 
evidence, one of the defendants, (who severed in their pleas,) moved and 
obtained a judgment of non-suit, and the other was permitted to introduce 
evidence proving his own innocence, and showing that the conduct of the 
defendant obtaining the non-suit, was the remote cause of the collision and 
injury complained of. 
Toulman et al., Owners of the Brig Hokomok, vs. Elliott et al., ete., etc., 226 
7. It is within the discretion of the court to allow or cause a witness to 
be called and sworn after the evidence of both parties has been closed and 
the arguments progressed, if the court is of opinion more light and informa- 
tion is needed on the matter in contest. ...........:0.cc08 sesseceeees ecreeees ecccces | Oe 
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8. A new trial is within the sdtnd discretion of the court, which will not 
be interfered with unless there is manifest error. 
Toulman et al., Owners of the Brig Hokomok vs. Elliott et. al., ete. ele, 226 


9. A non-suit legally obtained, the party cannot be deprived of it in the 
aie. oi tinct inthe vin tebasesddbsdide dle ey se 


10. Where the judgment of ‘the inferior court states, that “the plaintiff 
proved all his allegations,” and there is no proof of the signature of the 
first endorser of the note, in the record, the case will be remanded for a 
MN Rare hc Gas eee ioe v ued Kisewen eeabedacciuviedivetveedd Florance vs. M+ Farlane, 231 

11. The plea of the general issue dispenses with proof of the signature 
of the maker of a note, but not that of the payee and first endorser.......... ab. 

12. Where a special defence is set up, it may be considered a waiver of 
the plea of the general issue................... Bank of Orleans vs.. Whittemore, 276 

13. The judge a quo possesses discretionary powers of enlarging a rule 
and postponing a trial, giving further time for hearing the parties; and 
when this discretionary power is exercised, this court will not interfere by 
granting a mandamus commanding him to proceed instanter. 

State vs. Judge of Parish Court, 284 

14. Where it appears from the record, that complete justice has not been 
done between the parties, and the trial being by jury, the court will not 
render final judgment, but remand the case for a new trial. 

Terrill vs. Bonnabel, 317 

15. The defendants cannot avail themselves of a defence against their 
liability to pay a certain sum, on the ground that the plaintiff’s agent who 
employed them, was indebted to them, when this matter is not specially 
pleaded. The plea of the general issue is not sufficient. 

Cotton vs. Union Bank of Louisiana, 369 

16. The defendant may bond his property, but the plaintiff is never 
allowed the possession of it. He can only demand that it be sold, if it be 
ee BRB econ ccrcvcecreccccccbascsvenoensvects Comstock et al. vs. Pate, 481 

17. A person suing as administrator may, if the evidence shows it, 
recover the sum claimed in his own right. 

Childress, Administrator, Efe. vs. Davis & Webb, 492 


PRESCRIPTION. 

1. Where a party holds and possesses property honestly, and by virtue of 
a contract of a sale, regular in point of form, without notice of the 
plaintiff’s claim, and having retained possession, publicly, without inter- 
ruption, and in good faith, for more than fen years, he acquires a title by 
PFOSCTIPLION. ......04 -.-00esevesersccecssccee sreeceee cesesees Verret et al. vs. Theriot, 106 

2. In whatever place the defendant may reside, the prescription of five 
years runs in his favor even against minors, and persons interdicted. | 
Tyson vs. M*Gill, 145 
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3. A conditional offer by defendant, in a conversation with the plaintiff ’s 

counsel, “ that he would pay the note if long time enough was given,” does 

not amount to a new promise, so as to take the case out of prescription 

and entitle the plaintiff to recover...... orpmncddees sesssesereeee Dyson v8. MGill, 145 


4. Prescription is an exception which does not touch the merits; and 

when this exception is overruled, the party should be heard on the merits. 
Lang vs. Kimball, 200 

5. Where prescription is first pleaded in the Supreme Court, and it is 

necessary to remand the case for a new trial on this plea, the party for 

whose benefit it is, must pay the costs of the appeal. 

Parmele & Baker vs, Johnston, 429 

6. Prescription is interrupted by a suit in the United States Court sitting 
in another state..............00sssseeceseeeee ebcdilnatsed Jackson vs. Tiernan et al., 485 


7. The plea of prescription should be explicit and special; so that the 
party against whom it is opposed may be put on his guard, in order to 
enable him to show that the prescription had been interrupted. 

, Blake vs. Bredall, 550 

8. The possession of an usurper, or person under a defective mesne con- 
veyance, and who is evicted, will not interrupt prescription, as against the 
rightful owner or proprietor, when they both claim under the same original 
title......... Rperrorrere er mre eT rere Devall vs. Choppin et al., 566 


9. So, where the original possession was in good faith, although an inter- 
mediate possessor of the premises held in bad faith, the subsequent 
possessor in good faith can avail himself of the prescription applicable to 
mnths OMNIRTIO .... oc ccc ccccccccssessvdadeccbesdceces sinned pcasbineess tesdeninn pean ib. 

10. If the possession has commenced in good faith, and it is afterwards 
held in bad faith, that will not prevent the prescription, even if the pos- 
sessor’s title was fraudulent, and he knew another person had a better title. 4b. 


11. To support the long prescription of thirty years, possession only, 
without title ur good faith, is necessary ; but continuous and uninterrupted 
possession under a legal title, derived from the original grantee, with cer- 
tainty in the object, and good faith in the first and subsequent possessors, 
will support the prescription of ten years... .......0...c00-s.sseesseesesseeeessees ib. 

12. Where the possession has not always been a corporeal one; but when 
’ jt becomes necessary to complete a possession already begun, the civil 
DORIA WHT MUTERS, ...... coooerysese coccospepnaguraceepnaneecgeandsneneuacenbie tocas Os 


PRINCIPAL AND AGENT. 


1. The liability of corporations, is the same as natural persons, for the 
acts and neglect of their agents, when acting within the scope of their 
employment............ Ware f. m. c. vs. Barataria and Lafourche Canal Co., 169 
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2. Masters and employers are responsible for the damage occasioned by 
their servants and overseers, in the exercise of their functions; but this 
liability only extends to cases where the master or employer might have 
prevented the act which caused the damage, and did not. 
Ware, f. m. c. vs. Barataria and Lafourche Canal Co., 169 

3. So, where a lock-keeper, instead of attending to his duties, assaults 
and causes damage to a passenger, even under pretext that the latter has 
not paid his toll, he alone is responsible for the damage, and not his 
I eicnnigha’vsiagengsveitivn ene rsaqvapesvntsns sto tubecesusssnnseecyeniunnnts wee geoes - 








SO aug yaad 


4, Where an agent is employed to buy a quantity of fish, in barrels, 
with discretionary powers to do the best he can in executing the order, 
and he procures fish which have passed inspection, but, in consequence of 
the barrels not retaining the brine, the greater part of the fish are spoiled 
on the arrival, and sold at great loss: Held, that this is not such a degree 
of negligence on the part of the agent as will authorize a recovery in 
damages........ pbdsluiahiinselnmeipeahiig thatpnaewentainil Forstall et al. vs. Fowle, 299 

5. A party to a contract, who denies that he acted as principal, must ‘: 
show that he made this known at the time of the contract, or allege and . 
prove his agency at tho trial..................+0s000 Nott & Co. vs. Papet et al., 306 








PRIVILEGE.—Srere Morteace anp Privi.ece. 
PROOF.—Sege Evipence. 


RAIL-ROADS. 


1. The Pontchartrain Rail-Road Company have the exclusive right and 
privilege, for twenty-five years from 1830, of constructing and using a 
rail-road from the city of New-Orleans to lake Pontchartrain. 

Pontchartrain Rail-Road Company vs. Orleans Navigation Company, 404 





2. The legislature possesses the power of granting exclusive rights and 


privileges as the reward of constructing rail-roads, in the same manner as bE 
congress may reward the discoverer of a new invention..................s008 . 4 % 
ce 

RECONVENTION. . a 

1. A plea in reconvention, claiming damages for alleged injury done to . 4 
the credit, &c. of the defendant, by sueing him on his own notes, will be 4 yi 
disallowed, as there is no connection between the two demands. : fe 
Union Bank vs. Macdonald, 25 E if 

2. A plea in compensation and reconvention setting up different matters, q 2 


in no way connected with the plaintiff's demand, will be rejected. 
Merchants’ Bank vs. Gove, 378 
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REDHIBITION. 





PAGE 
1. Where a slave died from a disease which was not incurable by its 
nature, nor had become so by the progress it had made at the time of the 
sale, and it is shown there was not that care and attention paid to the slave 
‘which the nature of his case required, no recovery of the price can be had 
ye in aredhibitory action or exception. 
ae Serapurn, Syndic, &e. vs. Bousquet et al., 509 
Os 2. Where purchasers of a slave who died soon after the sale, are shown 
not to have acted as prudent men, and the loss of the slave may be 
attributed to their fault and neglect, they cannot avail themselves of 
pomiiitied: te ‘neeerdr the prine....... ccccescsnesessetsecqpasogechienguance cesialiiei - 1. 




































SALARY. 


1. Where an engineer was employed by a cotton press by the year, at 
a fixed salary, and was discharged by the Company before the end of the 
year, without any other cause than that his services were no longer 
; required, it was held that he is entitled to recover his salary for the whole 
GINA it0dccb ins ccachbcnsocecarenectvescestens Sherburne vs. Orleans Cotton Press, 360 


SALE. 


1. Under the Roman law, no resolutory condition was implied in the 
contract of sale. Ifthe pactum commissarium was not expressly stipulated, 
the vendor had no right to take back his property if the price was not paid ; 
with such a stipulation, if the price was not paid at the appointed time, 
the sale was VOid.............0..ccecseseeseeeee Canal Bank et al. vs. Copeland, 15 
2. If after the expiration of the stipulated time, the vendor sued for the 
price, he was considered as acknowledging the sale. and precluded from 
treating it as a nullity, or recovering back the property................ Se dasecie ab. 
3. Under the law of Louisiana, the effect of the resolatory clause, 
implied in all synallagmatic contracts, is not to render the contract void 
ipso facto, but only voidable on the demand of the party complaining. There 
is, therefore, no inconsistency in suing for the rescission of the sale, after 
having claimed the price without sUCCESS................sessesseecssseecseseseneess ib. 
4. So, where the vendors sued the vendee for a specific compliance, 
with the terms of adjudication and payment of the price, and failed to 
enforce payment: Held, that an action for the rescission of the sale 
sap WES WO DIORA. .5i5560 cc rccccevescocessses eonvedeccesneestedbede cccscse Oe 
. The sale of a lot of ground in New-Orleans before the division of the 
ie into municipalities, cannot be enforced or rescinded by the municipality 
in which the property is situated. This right can only be exercised by the 
mayor and commissioners of the sinking fund. 
Municipality No. One vs. Brothers, 128 
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6. The registry act of congress passed in 1792, section 11, relating to 


ships and vessels, is only intended to regulate the national character of 


the vessel, and not to vest title in the new owner, by, transfer and sale. 
Begley vs. Morgan et al., 
7. The transmission of a bill of sale to the purchaser, followed by its 
actual receipt, is a delivery to him at the moment of the transmission, 
eee pene ees Mets flr Baten. ose pen cence spepeceihas..ctyscenneicamneensaanaill : 
8. In order to constitute a sale per aversionem, there must be certain 
limits or boundaries given, or a distinct and separate object described, as 
a field enclosed, or an island....... ‘ies Goad angi eo Fisk vs. Fleming’s Syndie, 
9. Where a tract of land is sold, with no boundaries or limits, except as 
fronting on the river, and described as having eight arpents front, forming 
about nine hundred and eighty superficial arpents, with an incomplete 
double concession, and it is afterwards ascertained to contain less, the 
purchaser must have the difference in price, in proportion to the diminution 
in quantity, refunded..... ..........sscscececseees Op nnneeepevene cegcgocpee palueneossencns 
10, The purchaser at auction sales, looks for a description of the thing 
sold principally to the procés verbal of the auctioneer, or act of sale, rather 
than to title deeds delivered, furnishing evidence of title. ...... ...sesseceeeseees 


PAGE 


‘ 


162 


tb. 


ib, 


16. 


11. The admission of an agent, accepting a sale, that the title deeds to . 


the property were furnished, does not ammount to an exemption from 
warranty on the part of the vendor, as to the quantity of land set forth in 
Fe II Schad uditde Sidicce nis cvnmeietosens apndoconvone qeadeees scons owséoensenees 

12, The vendor cannot be aware that the property he sells was purchased 
on speculation, and with a view to immediate resale; and the vendee will 
not be allowed to set up as error in the motive, the fact that a tacit 
mortgage existed on the property, which was fraudulently concealed from 
him, in avoidance or rescission of the sale........ Peirce vs. M‘Mahon et al., 

13. Where the tutor observes all the forms required by the act of 1830, 
authorizing a special mortgage to be substituted in lieu of the general one 
resulting from the tutorship, it frees the other property from all 
incumbrance; and a purchaser cannot set it up in avoidance of the sale..., 

14. Where an act of sale contains the clause de non alienando, any sale or 
transfer made in violation of it, is ipso jure void as respects the first 
WORE irisisnciesescovseesccses ona ...Lawrence vs. Burthe et al., 

15. The first conten who sells with the demi de non alienando,may have 
the property on which the mortgage rests seized and sold, as if no change 
had taken place, and without notifying or making the vendee of his 
MOFEGABOT GB POLY n..0i00e crscccccrsceccrsecrrsdcccsedecbaccessocececvcessepeeeosses Boos 

16. Where an act of sale of mortgaged property is not recorded in the 


ib. 


office of the Register of Conveyances, the original vendor has the right to 


act and proceed against the mortgaged property in the hands of the third 
possessor, as if it was still the property of the mortgagor. 
Valetli vs. Alpuente, 


269 
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17, Where a person buys an interest or share in a speculation of lands 
and town lots, which soon after suddenly decrease and fall greatly in 
value, from causes independent of any act or fault of the seller, he cannot 
resist payment of his notes or obligations, on the ground of failure of 
consideration........ Seevecscsccscesssescssscscsceeee SLIMEM V8. M'Coy’s Executors, 340 
18. A hope or expectation of gain or profit in some enterprise or 
speculation, may form the object of a contract of sale.............ss0sceceeee - . 
19. On the dissolution of a sale the vendor is entitled, not only to take 
back the property, but to recover the fruits of the thing sold, during all the 
time the purchaser had it in possession, as the rent of a house and lot. 
Derepas vs. Shallus, 371 
20. The owner cannot interpose another person to bid in his property 
for him ata resale, so as to charge the folle enchére, or first purchaser, 
failing to comply with the terms of sale. He becomes himself the 
purchaser, and there is, in fact, no sale............ ...scesseees Banks vs. Hyde, 391 
21. A vendor on his vendee’s failing to comply, must take his choice, 
either to regain his property, or insist on the payment of the price, by 
Mpebtin Cet Baas nas inc te scricadtodsoncvenssneineionegs tonne soseke Nemenbicnteodmeal an * 
22, Where a third person purchases in property at sheriff’s sale, ander 
an agreement to reconvey it when funds are placed in his hands to reimburse 
the price, and release him from his liability, the original owner, or his 
representatives, cannot claim any right to the property, when the 
reimbursement has not been made or tendered, 
Gravier’s Curator vs. Lartet et al., 400 
23. The signature of a party to an act of sale, is proof that he accepted 
asccasertdoinetianrinae Barker to use of Atchafalaya Bank vs. Banks et al., 453 
24. When there is no written evidence of the auctioneer’s authority to 
sell, or,the owner’s assent, and the procés verbal is made out three or four 
years afterwards, by the clerk of the auctioneer acting as his attorney in 
fact, it is anfioient to compel a compliance on the owner of the property. 
Short vs. Knight, 483 
25. Atender of the notes or money toa notary not designated to draw 
up the act of sale, is insufficient to compel the owner to make a title in 
compliance with an adjudication.................-see++. crseserecsvossezees  $Be 
26. An act of sale passed before the amen of Pointe prrvansee 
1774, in presence of two witnesses, wherein it is stated that the vendor did 
not sign, because he could not write, but it is mentioned that the title was 
delivered to the vendee, who took immediate possession of the land; such 
an act possesses the requisites of an authentic act under the Spanish law. ~ 
Devall vs. Choppin et al., 566 
27. Parole sales of immoveables have been repeatedly recognized under 
the Spanish law; and at that remote period, the ordinary mark of a party 
to an authentic act of sale, was not required,..........ccscccsscesesecsssscersecs 900 
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28. The acts and authority of a commandant, putting a settler in’ 
possession of a part of the public domain, by a written permission or 
grant, showing the extent of the land conceded, and accompanied by proof 
of occupancy, will be considered prima fucie a good and sufficient title. 
The acts of an officer to whom a public duty has been assigned, are prima + 


facie taken to be within his power and authority..Devall vs, Choppin et al., 566 


SHERIFF. 


1. The sheriff is without authority to seize and sell immoveable property 
or slaves, under execution issuing by a justice of the peace, when the sum 
is less than fifty dollars............. Freeman, f. m. c. vs. Watts, Sheriff, &c. 476 


2. The fact of the defendant in the execution pointing out immoveable 
property, will not authorize the sheriff to sell, though it may to distrain, and 
Se CN Oia ns cect itncsin eee corcccensccece eoscstodosevesesccnccccnssannese - &, 


SLAVES. 


1. Where certain slaves in the hands of third persons, claim to be set 
free under the provisions of the will of their former master; his executor 
must be made a party. They have a right to stand in judgment for the 
purpose of compelling the executor to emancipate them in pursuance of the 
provisions of the will, but this must be done contradictorily with him. 

Bob & Milly et al. vs. Nugent’s syndic, 63 


STOPPAGE IN TRANSITU. 


1. The vendor has the right to stop the goods in transitu and before they 
reach their destination, or are delivered to his vendee, on the latter becom- 
ing insolvent. This right is paramount to any lien of a third party against 
the purchader......0..c.cccccccccocssccecvevsoaeoces Oe (eames Hepp vs. Glover‘et al., 461 
2. So, where goods on their passage are delivered to a consignee to be 
forwarded to the vendee, the vendor may claim the right of stoppage in 
transitu, while they are still in the hands of the agent or consignee........... ib. 
3. If goods are delivered into the possession of an agent or consignee, 
for the purpose of conveyance to the vendee, it is not such a constructive 
delivery, as will deprive the vendor or creditor, of his right of stoppage in 
WIT anon cccvccstnsnt ecocenstntsnverecccesccsccecesoseece concccesaccceseseéeneees ee 


SURETY. 


1. The failure of one surety to demand a division at the trial does not 
authorize judgment in solido against him, but leaves him liable for’ the 
whole debt, in case of the insolvency of his co-sureties. 

Atchafalaya Bank vs. Banks et al., 47 
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2. In case a ‘surety demands the benefit of division at the trial, judgment 

must be for his virile share absolutely ; it cannot be for a larger sum; but 

not having done so, he must remain liable in case of the future insolvency 

Of his Co-sureties...........0ccessscrecseeeeees Atchafalaya Bank vs. Banks et al, 47 


3 Where it appears that the principal is released from the obligation to 


* account for certain moneys advanced to him, his sureties in the obligation 


will be discharged.................0+ Municipality No. Two vs. Groning et al., 166 


SYNDIC. 


1. When a syndic has been legally appointed, no individual creditor can 
sue him for a debt, or interfere with his administration. A creditor may 
call him to account, and produce his bank book, &c. but he cannot be ha- 
rassed by suits, and with alleged fears of mismanagement, &c. 
Liljard vs. Tarbe, Syndic, 421 
2. For malfeasance or gross negligence, a syndic may be removed from 
office in due course of law, and made liable for damages in his individual 


3. The syndicship is a personal trust which cannot be delegated to 
another. The syndic may empower an agent to do a particular act, espe- 
cially in a place distant from his domicil...,......... Hughes vs. His Creditors, 446 

4. The court is not authorized to remove a syndic from office for mere 
absence from the state, no matter how short. It is not a momentary 
absence, but the neglect of the interests confided to him, that justify his 
WOUNOUGES oii cisids ise co ccecicct pean dptic en chae se aeidlkibscidas éclscdGceeeai ies nweaalgeeeset ab. 

5. The creditors should be the judges whether their interests require 
another syndic should be appointed ; who, although under the supervision 
of the court, is properly the mandatory of the creditors..................csc0008 ab. 


TENDER. 


1. An offer to deliver a box of goods after suit is commenced, without 
tendering the costs, does not possess the requisites of a legal tender. 
M‘Master & Hyde vs. Brander et al., 206 
2. The plea of the general issue and averment that the goods described 
in the petition, were tendered and delivered, does not admit their value, as 
alleged by the plaintiff, and dispense with proof of it....0.........0..eceeseeeeees ab. 


TUTOR. 

1. Where the testator appointed his executor, also, tutor of his minor 
child, and directed that he keep the share of his child until he become of 
age, arid the executor renounced the tutorship: Held, that he is bound to 
pay over the funds of the minor to the tutor afterwards appointed. 

Percy, Tutor %c, vs, Provan’s Executor efal., 69 
81 VOL. XV. 
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2. The new tutor is bound to invest the funds as provided in the will, as 
the power of administering the estate of « minor, is exclusively given by 
law to the tutor................ .. Percy, Tutor, &e. vs. Provan’s Exécutor et al., 69 
3. So, the attorney of absent heirs cannot interfere with the person or 
a ; estate of a minor heir, while he is under the care and control of a tutor. tb. 








USURY. 


1, There is no usury in the sale of a note, although more than the high- 
; , est rate of conventional interest was deducted, if the vendor does not endorse 
y it, or is not & party to it. ..........cocscccccerescecees Nott et al. vs. Papet et al., 306 


2. It is of the essence of the contract of loan that he who receives money ‘ i 3 
is bound to return it, and to which alone usury attaches,...............ce0-cs008 ib. ; 



































VENDOR AND VENDEE. 


1. The vendor of a lot of ground, situated in the limits of the Draining i a 
Company, is not responsible in any way to the purchaser, for the mortgage 
and claim which the company may have on the property sold for draining 
and enhancing the value: nor can the latter withhold the price or compel 
security to be given, as in case of a disturbance. | 


Municipality No. One vs, Leroy, 147 F 
2. In the executory proceedings on an act of sale containing the pact |, 
de non alienando against mortgaged property, in the hands of the last ven- ® 
dee, in which no notice is required, the latter is not bound to call his vendor 73 : 
in warranty... yererneobhouniy websane ..Carter vs. Caldwell, 471 : 


3. The intaioadiate vendors well witht a ennalialies of the first vendor’s 
rights to go against the property, and the consequent danger of eviction of 
their vendees, against which they have guaranteed................0.ssssesessees ib. 

4. The intermediate vendor’s obligation is to do, without notice, that 
which he would be bound to do if called in warranty, which is to pay the 
debt to the original vendor, or see it paid.... eT eS ee 

5. So, the last vendee when evicted, ‘ay a right t to recover en his x 
vendor the amount he has paid, who has the same rights against his vendor, ib. 


VOYAGE. 4 


1. A creditor for supplies furnished a ship or vessel, has a lien or privi- 
lege on the vessel for those furnished before her departure, if she has already : 
made a voyage ; but this voyage must be considered as made to another 
port, and a return to the port of departure, before it is completed ; otherwise 
the privilege could never be claimed or enforced........... Blake vs. Bredall, 545 

2. Claims against a vessel, ship or steam-boat, on the last voyage, for 4 
wages, supplics or materials furnished, &c., for which the Code gives a : 
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privilege, will be allowed when the serviees, supplies, &&e., have been ren~ 
dered and furnished within and during the last sixty days before suit. 

Shirley vs. Fabrique, 

3. Sixty days will be taken as the duration of the last voyage, within 

which all privileged; claims against vessels or steam-boats depending on 

this voyage, must be presented and enforced................ beevves esvedsesoecsmece 


WAGES, AND WORK BY THE JOB. 
1, Whether a contract be proved or not, a party will be allowed a reason- 


643 






able compensation for his work done for the defendant, who was not — 


benefited by it, without making compensation..,,..........Pelerson vs. Short, 
2. Where it is shown that workmen refused to work by the job, the jury 
may allow their account for materials and work done, or so much as they 
think right, from all the circumstances and testimony adduced. 
Varion et al. vs. Dupeyre, 
3. When there is no formal delivery of work, if it is shown that the 
owner called fora detailed statement of what had been done, and said his 
negroes would finish the balance, it will be sufficient to charge him, and 
release the workman from a formal delivery.... bvedocccs’ obcediveeleviveste 
4. Where an engineer of a cotton press was webbed by the yest ata 
fixed salary, and was discharged before the end of the year, without any 
other cause than that his services were no longer required by the company ; 
it was held, that he is entitled to recover his salary for the whole term. 


159 


ib, 


Sherburne vs. Orleans Cotton Press, 360 


5. The engineer was entitled to receive his full salary as soon as he was 
discharged ; and no condition could be afterwards imposed by his employer 
to return and perform his service for the remainder of the year..............s 


WILL. 


1. Where a nuncupative will, by public act, states, only, that the “ testa- 
tor declared, in the presence of witnesses, that the instrument contained 
his last will and testament, being dictated to the notary in the presence of 
the witnesses,” is insufficient and null for informality, there being no 
mention of its having been dictated by the testator to, and written by the 
notary, as dictated..........Verdun’s Heirs vs. Verdun’s Executor and Legatees, 

2. There must be five witnesses to a nuncupative will, under private 
signature, uhless it is made in the country, and a greater number than 
three witnesses cannot be obtained, which must be made to appear............ 


3. A clause in a will or testament, which extends the powers of executors 
in their mere capacity as such, to enable them to keep the funds of the 
succession in their hands after they have become funeli officio, ought to 
be considered as nol wriilen....... Percy, tulor vs. Provan’s Executor et al., 


69 


5. Where it is shown that: testator was subject, from in 
spells Of insanity, which become general by long 
Witnesses to the will testify that he was: 


Hart vs. ili ied Legatees, 88 
6. Sealing and esing a see will with _— and making the wit- 
nesses rs cross and b the wafers e envelope, is a sufficient 
I ] of the law, without the use or 

ib. 


1. A witness who swears to the best of his recollection, does not swear 
positively, and his testimony is insufficient to establish a positive fact, 
for want of certainty............ ss. sessseeesee+. Babcock et al. ve. Eldridge. 149 
2. Where the witnesses are of equal credibility, and differ in their testi- 
mony, the one having the best opportunity to know the facts testified to, 
will be entitled to the most weight...,... Forsyth vs. Despierris’s Executors, 215 
3. The testimony of several witnesses, who swear positively to a trans- 
action and discharge of the defendant from the debt sought to be enforced, 
will outweigh the testimony of a single witness to the contrary who-was 
not present all the time of the transactiony,...Delafield et al. vs. Sherwood, 271 








